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OFFICE OF INFORMATION AND REGULATORY 
AFFAIRS: FEDERAL REGULATIONS AND 
REGULATORY REFORM UNDER THE OBAMA 
ADMINISTRATION 


WEDNESDAY, MARCH 21, 2012 

House of Representatives, 

Subcommittee on Courts, 

Commercial and Administrative Law, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1:32 p.m., in room 
2141, Rayburn Office Building, the Honorable Howard Coble 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Smith, Gowdy, Franks, Ross, 
Cohen, and Conyers. 

Staff present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; Johnny Mautz, Counsel; Allison Rose, Professional Staff 
Member; Rachel Dresen, Professional Staff Member; Bobby 
Cornett, Professional Staff Member; Omar Raschid, Professional 
Staff Member; Ashley Lewis, Clerk; (Minority) James Park, Sub- 
committee Chief Counsel; Susan Jensen-Lachmann, Counsel; and 
Rosalind Jackson, Professional Staff Member. 

Mr. Coble. This Subcommittee will come to order. 

I am told that there will be a vote on or about 2 o’clock, and that 
will probably keep us on the floor about 30 to 45 minutes. So we 
will stand in recess during that time. 

And I am furthermore told that a couple of our witnesses have 
airplane reservations. So we will try to accommodate that in due 
time. 

The Judiciary Committee has approved a number of regulatory 
proposals — the Regulatory Flexibility Improvement Act, the Regu- 
latory Accountability Act, and the Regulations in Need of Scrutiny 
Act, REINS — all of which have been approved by the House. Im- 
proving our regulatory system has been a top priority for the Sub- 
committee and the full Committee in the 112th Congress. 

Now, as many of you likely know, there are a number of people 
in Congress who would reject every proposed regulation that sur- 
faced regardless of its merit. They don’t like regulations. Con- 
versely, there is a group that would embrace every prospective reg- 
ulation that surfaced, whether it had merit or not. They simply do 
like regulations. I believe those two groups, however, do not speak 

(l) 
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for the majority of the Congress. I think there is some balance that 
must, indeed, be struck. 

Some regulations are necessary. They protect our health and 
safety. They ensure that future generations will inherit a land and 
society that we hope is as bountiful as the one that we have inher- 
ited. But in order for our regulations to be successful, they must 
be effective and they must be efficient, and oftentimes effectiveness 
and efficiency is subject to personal interpretation. I think that 
goes without saying. 

I am deeply concerned, however, about our regulatory process 
and perhaps our regulators have lost touch with the American peo- 
ple. There seems to be a lack of accountability, lack of oversight, 
too much influence by special interests, and some poor judgment. 
Time and again we read reports about unwise regulations. Typi- 
cally they create unnecessary red tape, have futile or duplicative 
requirements, or ignore lower cost alternatives. 

For instance, the EPA has proposed rules that would be an eco- 
nomic catastrophe for my district and perhaps other districts: the 
Boiler MACT rule, the Utility MACT rule, the Cement MACT rule, 
and greenhouse gas rules. Businesses in my district or representa- 
tives thereof have told me and the EPA that they would simply 
cease operations if some of these rules are implemented as pro- 
posed. Other larger businesses warned that they will likely move 
operations to another country. This is not a scare tactic. It is a re- 
ality. And my fear is that these plans may already be in the works 
due to the cost of energy which is also being driven by regulatory 
costs. 

Rules such as these are being prepared by the Obama adminis- 
tration at an alarming rate. In President Obama’s first 3 years in 
office, 78 more major rules were issued than were issued during 
the first 3 years of President Bush’s administration. It is also im- 
portant to note that the attacks on 9/11 occurred during this time 
and resulted in a dramatic increase in homeland security-related 
regulations. 

The Heritage Foundation estimates that the Obama administra- 
tion is responsible for $426 billion in new yearly regulatory costs. 
This estimate does not account for all the non-major rules. 

In late August, the Obama administration notified the Congress 
that it has several multi-billion rules in development and an addi- 
tional 3,118 rules in the pipeline. 167 of these rules are expected 
to have a major impact on the economy, this is in addition to the 
1,010 regs that have already been completed. 

Perhaps folks I may be old-fashioned, or perhaps my information 
may be inaccurate. But it appears that the Administration has be- 
come obsessed with regulations. There are countless polls and sur- 
veys that illustrate general dismay about our regulatory system. 
Businesses, large and small, routinely say the greatest economic 
challenge in America is our regulatory system. It is unpredictable 
and oftentimes inefficient. 

Despite attempts by the Administration to implement policies 
through executive order and memoranda, our Federal regulators 
continue to impose and implement rules that oftentimes ignore the 
economic effect thereof. Many of these rules probably should not 
have been proposed, and while there may be no recourse to hold 
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the individuals who created the bad regulations accountable, the 
Administration can certainly control what rules are implemented. 
The bureaucracy is enormous and regulatory independence is a 
force to be reckoned with, even within the Administration. 

I appreciate the effort of Administrator Sunstein to join us today, 
as well as our other witnesses, and I hope at the conclusion of the 
hearing, we will have a better grasp on how we can help the Office 
of Information and Regulatory Affairs prevent bad regulations from 
being proposed and implemented. 

I am now pleased to recognize the distinguished gentleman from 
Michigan, the former full Committee Chairman, Mr. Conyers, for 
an opening statement. 

Mr. Conyers. Thank you, Chairman Coble. 

I am going to be brief because I wanted to get the benefit of our 
witness, Professor Sunstein’s remarks before a vote interrupts us. 

But in summary, we marked up two bills yesterday: Regulatory 
Freeze for Jobs Act and the Sunshine for Regulatory Decrees and 
Settlement Act. Actually that was premature. We should have had 
this hearing today and then after today, we could have gone on to 
the bills after we have heard from you. We have done legislative 
work and now we are going to hear from not only our distinguished 
first witness, but other witnesses that are very important as well. 

Now, we were able to get the title of the bill changed. I thank 
Chairman Coble for that. 

What we are here today doing is trying to examine, among other 
things, why the Judiciary Committee has had more than 12 hear- 
ings on the subject of regulations. It has become an obsessive 
mania that I think we need to examine as we are moving through 
the titles. 

I think the Administration has demonstrated a competent ability 
to balance the Government’s obligation to protect the health, wel- 
fare, and safety of Americans. I do not know of anybody in the Con- 
gress that likes regulations and wants more of them as a matter 
of their philosophy. 

And so the only other thing I might want to add before our wit- 
ness begins is that the Office of Management and Budget has con- 
cluded that the net benefits of regulations issued during the third 
fiscal year of the current Administration exceeded $91 billion, in- 
cluding not only monetary savings but the value of the lives saved 
and the injuries prevented. This is far more than any other Admin- 
istration. 

And so it is important that we realize that some of the studies — 
and I can’t help but mention the Crain and Crain study because 
it has been the subject of criticism by numerous sources, including 
the Congressional Research Service, the Center for Progressive Re- 
form, the Economic Policy Institute, among others. 

The Heritage Foundation has a regulations report, released only 
last week, and it was clear that the data and methodology were 
subject neither to peer review or public comment. Please. Some of 
the evidence cited is very important. 

And the last thing I will ask to put in the record is a communica- 
tion released by Professor Sunstein only yesterday that just came 
to our attention, and with the consent of the Chairman, I will in- 
clude that in the record with the rest of my statement. 
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Mr. Coble. Without objection. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

As some of you may know, the House Judiciary Committee yesterday marked up 
two bills intended respectively to restrain the rulemaking process by the imposition 
of an indefinite moratorium and to impose a series of burdensome requirements on 
agency consent decrees and settlement agreements. 

Indeed, the markup of H.R. 4078, the “Regulatory Freeze for Jobs Act of 2012,” 
and H.R. 3862, the “Sunshine for Regulatory Decrees and Settlements Act of 2012,” 
was premature. 

At least we should have waited to hear what the Administration has been doing 
to address concerns about redundant or costly regulations before resorting to drastic 
statutory measures. 

These bills are part of a series of anti-regulatory measures considered by the 
Committee during this Congress. 

Indeed, today’s hearing is the 12th regulatory hearing this Subcommittee has held 
on the regulatory and administrative law process. 

I would, however, like to thank Subcommittee Chairman Coble for revising the 
title of today’s hearing. 

While the former title appeared to convey a predisposition against the Obama Ad- 
ministration’s regulatory accomplishments, the present title better reflects what this 
hearing should be about, namely, to get the facts about the following matters. 

To begin with, my colleagues and I want to know what the Administration has 
been doing to make the regulatory process better. I am sure Mr. Sunstein will be 
able to enlighten us about this matter. 

I believe all of us on this Subcommittee can agree that good regulations are nec- 
essary and that unnecessary regulations are burdensome to all. 

The Obama Administration has demonstrated a remarkable ability to balance the 
Government’s obligation to protect the health, welfare, and safety of Americans with 
the need to foster economic growth. This accomplishment is all the more remarkable 
in light of the fact that it inherited the most devastating economic crisis since the 
Great Depression. 

Just last week, the Office of Budget and Management, or OMB, issued a draft Re- 
port to Congress on the Benefits and Costs of Federal Regulations that reflects the 
numerous steps the Administration has undertaken to reduce unjustified regulatory 
costs. 

For example, this Report finds that the anticipated annual benefits of major fed- 
eral regulations range between $141 billion and $700 billion, which substantially 
dwarfs the anticipated costs that range between $43.3 billion and $67.3 billion. 

The OMB report also concluded that the net benefits of regulations issued through 
the third fiscal year of the current Administration exceed $91 billion. This includes 
not only monetary savings, but reflects lives saved and injuries prevented. 

And, this amount is 25 times more than the net benefits of regulations for the 
same period for the prior Administration. 

These are indeed laudable accomplishments, but, of course, more needs to be 
done, which leads me to my second thought. 

How much should we trust the evidence used in debates about the proper way 
to regulate? 

We have heard over the course of these prior 11 hearings from our friends on the 
other side of the aisle that the Nation’s regulatory system is severely broken. 

At nearly every hearing, we have heard serious complaints about the alleged costs 
of regulations and that they exceed $1.75 trillion, a number that comes from the 
Crain and Crain study. 

Of course, I have repeatedly pointed out that the Crain study has been debunked 
by numerous sources, including the Congressional Research Service, the Center for 
Progressive Reform, and the Economic Policy Institute. 
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Even the authors of the study told CRS that it was never meant to be used in 
regulatory debates, as it did not consider any benefits of regulation. 

We have heard that regulations kill jobs and result in crippling uncertainty. 

And, just yesterday, we heard about a Heritage Foundation Report that claims 
the current Administration has “unleashed 106 new major regulations that in- 
creased regulatory burdens by more than $46 billion annually, five times the 
amount imposed” by the prior Administration. 

While this report was released only last week, it is clear that its data and method- 
ology were not subject to peer review or public comment. Therefore, its conclusions 
should be approached with skepticism. 

Some of the evidence that has been cited in support of these arguments has al- 
ready been thoroughly debunked. I hope all of the panelists will provide some more 
enlightenment on these allegations. 

Finally, I want our witnesses to contribute their thoughts on real regulatory re- 
form, concepts that our colleagues on both sides of the aisle can embrace. 

Given the stature and experience of the witnesses on both panels, I am optimistic 
that they will have some pragmatic and meaningful recommendations for reform. 

To that end, I am again encouraged that President Obama has preemptively 
begun this process by the issuance of Executive Order 13663, “Improving Regulation 
and Regulatory Review,” which requires agencies to assess the costs of cumulative 
regulations. 

In particular, this Order requires agencies to identify sectors and industries that 
face redundant, inconsistent, or overlapping regulations. In addition, it directs these 
agencies to promote “coordination, simplification, and harmonization.” 

And, just yesterday, Mr. Sunstein issued guidance pursuant to this Order that di- 
rects agencies to reduce cumulative costs. These directives ask agencies to: 

• consult with affected stakeholders early in the process well in advance of pro- 
posing new rules; 

• specifically consider with respect to small businesses and start-ups the cumu- 
lative effects of regulations on these entities; 

• analyze the relationship between new regulations and those regulations cur- 
rently in effect when determining costs and benefits; and 

• identify opportunities to harmonize the requirements of new and existing 
rules in order to eliminate inconsistency, excessive cost, and redundancy. 

I should also note that this guidance is immediately effective. 

Efforts like these are to be applauded and encouraged by my colleagues on both 
sides of the aisle. 

I would like to hear from our witnesses today additional ways that we can make 
our Nation’s regulatory system even better. 
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ATTACHME N T 


EXECUTIVE OFFICE OF TITE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON, D C. 20503 

ADMINISTRATOR 
OFFICE OF 
INFORMATION AND 
REGULATORY 
AFFAIRS 

March 20, 2012 



MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 


FROM: CassR. Sunstein 

Administrator 

SUBJECT: Cumulative Effects of Regulations 

On January 18, 201 1, the President issued Executive Order 13563, “Improving 
Regulation and Regulatory Review,” which states that to the extent permitted by law, each 
agency must take into account “among other things, and to the extent practicable, the costs of 
cumulative regulations.” Executive Order 13563 emphasizes that some “sectors and industries 
face a significant number of regulatory requirements, some of which may be redundant, 
inconsistent, or overlapping,” and it directs agencies to promote “coordination, simplification, 
and harmonization.” Executive Order 13563 also states that to the extent permitted by law, each 
agency shall “propose or adopt a regulation only upon a reasoned determination that its benefits 
justify its costs ” 

Executive Order 13563 directs that regulations “shall be adopted through a process that 
involves public participation,” including an “open exchange of information and perspectives.” 
Public participation can and should be used to evaluate the cumulative effects of regulations, for 
example through active engagement with affected stakeholders well before the issuance of 
notices of proposed rulemaking. The President’s Council on Jobs and Competitiveness has 
emphasized the need for a smart and efficient regulatory system and has drawn particular 
attention to the cumulative effects of regulation. Cumulative burdens can create special 
challenges for small businesses and startups. 

Consistent with Executive Order 13563, and to the extent permitted by law, agencies 
should take active steps to take account of the cumulative effects of new and existing rules and to 
identify opportunities to harmonize and streamline multiple rules. The goals of this effort should 
be to simplify requirements on the public and private sectors; to ensure against unjustified, 
redundant, or excessive requirements; and ultimately to increase the net benefits of regulations. 

To promote consideration of cumulative effects, and to reduce redundant, overlapping, 
and inconsistent requirements, agencies should carefully consider the following steps, where 
appropriate and feasible, and to the extent permitted by law: 
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■ Early consultation with, advance notice to, and close engagement with affected 
stakeholders to discuss potential interactions between rulemakings under 
consideration and existing regulations as well as other anticipated regulatory 
requirements; 

■ Early engagement with state, tribal, and local regulatory agencies to identify 
opportunities for harmonizing regulatory requirements, reducing administrative costs, 
avoiding unnecessary or inconsistent requirements, and otherwise improving 
regulatory outcomes; 

■ Use of Requests for Information and Advance Notices of Proposed Rulemaking to 
obtain public input on potentially overlapping rulemakings and on rulemakings that 
may have significant cumulative effects; 

■ Specific consideration of the cumulative effects of regulations on small businesses 
and start-ups; 

■ Identification of opportunities to increase the net benefits of regulations and to reduce 
administrative and other costs, while meeting policy goals and legal requirements; 

■ Careful consideration, in the analysis of costs and benefits, of the relationship 
between new regulations and regulations that are already in effect; 

■ Identification of opportunities to integrate and simplify the requirements of new and 
existing rules, so as to eliminate inconsistency and redundancy; 

■ Coordination of timing, content, and requirements of multiple rulemakings that are 
contemplated for a particular industry or sector, so as to increase net benefits; and 

■ Consideration of the interactive and cumulative effects of multiple regulations 
affecting individual sectors as part of agencies’ retrospective analysis of existing 
rules, consistent with Executive Order 13563. 

Where appropriate and feasible, agencies should consider cumulative effects and 
opportunities for regulatory harmonization as part of their analysis of particular rules, and should 
carefully assess the appropriate content and timing of rules in light of those effects and 
opportunities. Consideration of cumulative effects and of opportunities to reduce burdens and to 
increase net benefits should be part of the assessment of costs and benefits, consistent with the 
requirement of Executive Order 13563 that, to the extent permitted by law, agencies must 
“select, in choosing among alternative regulatory approaches, those approaches that maximize 
net benefits.” Agencies should avoid unintentional burdens that could result from an exclusive 
focus on the most recent regulatory activities. As noted, the cumulative effects on small 
businesses and start-ups deserve particular attention. 

This guidance is effective immediately. 
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Mr. Conyers. I thank the Chair. 

Mr. Coble. I thank the distinguished gentleman from Michigan. 

We have been joined by Mr. Ross, the distinguished gentleman 
from Florida. Good to have you with us, Dennis. 

Mr. Ross. Thank you, Mr. Chairman. 

Mr. Coble. Our first witness is the Honorable Cass Sunstein, 
known to all of us. He is the Administrator of the Office of Informa- 
tion and Regulatory Affairs. Prior to becoming Administrator, he 
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was Felix Frankfurter Professor of Law at Harvard Law School. He 
clerked with Judge Benjamin Kaplan of the Massachusetts Su- 
preme Judicial Court and Justice Thurgood Marshall on the U.S. 
Supreme Court and then worked as an attorney-advisor in the Of- 
fice of the Legal Counsel of the U.S. Department of Justice. He was 
also a faculty member of the University of Chicago School of Law 
until 2008. 

Mr. Sunstein has testified before congressional Committees on 
many subjects. He has been involved as an advisor in constitution 
making and law reform activities in a number of Nations. A spe- 
cialist of administrative law, regulatory policy, and behavioral eco- 
nomics, Mr. Sunstein is the author of many articles and a number 
of books. The Honorable Mr. Sunstein graduated in 1975 from Har- 
vard College and in 1978 from the Harvard Law School magna cum 
laude. 

Mr. Sunstein, good to have you with us, but in the interim, we 
have been joined by our distinguished friend from Tennessee who 
is the Ranking Member of the Subcommittee. Mr. Cohen, good to 
have you with us and I recognize you for an opening statement be- 
fore we hear from Mr. Sunstein. 

Mr. Cohen. Thank you and I apologize for being a little bit late, 
but it is good to be here with each of you. And thank you, Mr. 
Chairman. 

Mr. Coble. Thank you. 

Mr. Cohen. It has been about a year and a half since the last 
time Mr. Sunstein testified on the initiatives of OIRA, and we have 
had a lot happen since then. 

On January 18 of 2011, the President issued Executive Order 
13563 which supplemented, reaffirmed the principles of Executive 
Order 12866 issued by President Clinton. The most current recent 
executive order added emphasis on increasing public participation 
in the rulemaking process and identifying ways to reduce costs and 
simplify and harmonize rules through interagency coordination. 
And those are wonderful goals, and I think that is the reason Mr. 
Sunstein is where he is because he is doing those things and some- 
times ruffling the feathers of people who you know would be his 
and the President’s natural allies, but he calls things the way he 
wants to and the way he sees them, which should be to the favor 
of the Republican side too. So that is a wonderful thing. 

This particular order clarifies that agencies must identify and 
consider regulatory approaches that reduce burdens and maintain 
flexibility and freedom of choice for the public, including consid- 
ering alternatives to mandates, prohibitions, and command-and- 
control regulation. Most significantly, it requires agencies to de- 
velop a plan and conduct a periodic review of existing significant 
regulations that may be outmoded, ineffective, insufficiently or ex- 
cessively burdensome and to modify, streamline, expand, or repeal 
them in accordance with what has been learned. 

Mr. Sunstein has issued a number of guidance memoranda re- 
garding that order. In particular, it is a requirement that agencies 
conduct a periodic review of existing significant regulations, em- 
phasize the need to consider strengthening, complementing, or 
modernizing rules where necessary or appropriate including, if rel- 
evant, undertaking new rulemaking. 
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As recently attorneys general as yesterday, Mr. Sunstein issued 
another guidance memorandum addressing this order and this re- 
quirement that agencies work to address the potential cumulative 
effects of regulations. I look forward to learning the results to date 
for the President’s push to have agencies improve and modernize 
the existing regulatory system. 

Based on some of the statements that I have heard recently from 
some of my colleagues, I imagine we will be discussing the volume 
and cost of regulations under the Obama administration, which has 
been part of the mantra that we have heard emanating from the 
other side of the aisle. I note that according to the Office of Man- 
agement and Budget’s 2012 draft budget, a report on the benefits 
and costs of Federal regulations, that the net benefits of regula- 
tions the first 3 years total $91 billion, 25 times greater than dur- 
ing the comparable period under the Bush, the second, Administra- 
tion. Moreover, fewer final rules have been reviewed by OIRA and 
issued by an executive agency in the first 3 years of the Obama ad- 
ministration than the comparable period of the Bush administra- 
tion. Interesting facts, considering what we hear. 

As to the regulatory costs, the costs of economically significant 
rules reviewed by OIRA were highest in fiscal year 2007 which was 
during the Bush administration. In fact, the cost of regulations 
were higher in the last 2 years of the Bush administration than 
during the first 2 years of the Obama administration. 

So, Mr. Sunstein has done his job. 

Finally, I would like to know from all of our witnesses what steps 
Congress can take to better help OIRA to its job, including whether 
Congress should provide OIRA with more resources. 

I will be asking Mr. Sunstein about some rules that have really 
hurt the citizens in my district greatly, some EPA rules that have 
required people not to be able to get their licenses to drive their 
cars because their check engine light does not go off. Even me, yes. 
My check engine light did not go off. It stayed on. I was told I can- 
not get my tags. I have to go to my mechanic. My mechanic said 
it would cost me $800 to get my check engine light off. So being 
that I am who I am, I asked the City of Memphis to let me go and 
have a tailpipe test, the old, traditional way of determining wheth- 
er you were emitting carbon to ruin the atmosphere, which I am 
very concerned about. They put the rod in my tailpipe and that 
came out perfect. They said you are emitting nothing. You are 
great. I still had to pay to get my check engine light off. 

That seems like a rule that is overly, overly, overly deemed to- 
ward some type of mechanical determination and not considering 
individuals that cannot afford it in my district to have to go get 
their engine light off. And we should not have machines controlling 
our lives and costing us to pay mechanics so we can get our li- 
censes. 

So at some point, I will continue on that theme. We want to get 
rid of that rule. 

With that, I yield back the remainder of my time and look for- 
ward to Mr. Sunstein and his helping the poor people of Memphis 
who have check engine lights on not have to deal with that. I yield 
back the balance of my time. 
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Mr. Coble. I thank the gentleman from Tennessee. And you 
echoed some of the comments I made prior to your arrival. 

Folks, I think we have a vote on now, do we not? 

We have been joined by the distinguished gentleman from South 
Carolina, Mr. Gowdy, and the distinguished gentleman from Texas, 
Mr. Smith, who I believe has an opening statement as well. 

Mr. Smith. Thank you, Mr. Chairman. I do. If I may be recog- 
nized. 

Mr. Coble. Pardon? 

Mr. Smith. Am I recognized for my opening statement? 

Mr. Coble. I think so. 

Mr. Cohen. I recognize him. He is Lamar. [Laughter.] 

Mr. Coble. I will recognize him as well. I think we all recognize 
the Chairman. 

Mr. Smith. Thank you, Mr. Chairman. 

Speaking of all this, I like Mr. Cohen’s three “overlys” description 
of some regulation, and I concur with him in that regard. 

Mr. Chairman, as America’s small businesses and job creators 
work to recover from a slack economy, a tide of new regulations 
and red tape constantly threatens to set them back. In its first 3 
years, the Obama administration has imposed 106 new major regu- 
lations on the private sector, which costs $46 billion annually. That 
is four times the number of major regulations the Bush administra- 
tion imposed on the private sector in a similar period at more than 
five times the cost. It is no wonder that small business owners say 
that Government regulations are the single most important prob- 
lem they face. 

In 2011, the Obama administration’s agenda had over 200 eco- 
nomically significant new rules, each of which typically affect the 
American economy $100 million or more each year. 

I have sponsored regulatory reform bills that lighten this load. 
The Regulatory Accountability Act of 2011 builds on and codifies 
proven regulatory reform principles. It guarantees that the benefits 
of all new regulations will justify the cost and that agencies will 
choose less burdensome regulations when possible. It also increases 
accountability, public participation, and transparency in the rule- 
making process. 

The Regulatory Flexibility Improvements Act of 2011 reforms 
rulemaking specifically to help small businesses strained under the 
regulatory burden. It forces agencies to account for and minimize 
the impacts of new regulations on small businesses. It gives small 
business owners more opportunities to be heard as regulations are 
written, and it forces agencies to look harder at ways to cut the 
cost of regulations already on the books. 

Finally, the REINS Act guarantees that Congress will vote up or 
down before new, major regulations can take effect. The REINS Act 
restores accountability for decisions to impose large, new burdens 
on small businesses and job creators. 

Each of these bills passed the House of Representatives with bi- 
partisan support and each enjoys companion legislation in the Sen- 
ate. Yet, when the Judiciary Committee offered to work with the 
Administration to find mutually agreeable legislative terms, the 
Administration refused. And when each bill came to the House 
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floor, the Administration suggested that the President’s advisors 
would recommend that he veto the bill. 

This is inconsistent with the President’s own statements on regu- 
latory reform. In the January 25, 2011, State of the Union Address, 
the President said that, “when we find rules that put an unneces- 
sary burden on businesses, we will fix them.” The House-passed 
legislation does just that. 

In his September 8, 2011, address to a joint session of Congress, 
the President agreed that, “there are some rules and regulations 
that do put an unnecessary burden on businesses at a time when 
they can least afford it.” He also stated that, “we should have no 
more regulation than the health, safety, and security that the 
American people require. Every rule should meet that common 
sense test.” I agree and the House-passed legislation assures that 
result. 

I urge the Administration to reconsider its positions on these 
bills and work with Congress to make their reforms a reality. The 
Administration’s unilateral efforts to achieve regulatory reform 
under executive orders and presidential memoranda have produced 
very few results. What is truly needed is legislative action. If 
Washington does not adopt definitive regulatory reform, new regu- 
latory burdens will continue to keep private sector capital on the 
sidelines and we will not be able to expect new jobs. 

Thank you, Mr. Chairman. I will yield back. 

Mr. Coble. I thank the Chairman. Thank you as well. 

Mr. Sunstein, we are now pleased to recognize you for your state- 
ment. 

TESTIMONY OF THE HONORABLE CASS R. SUNSTEIN, ADMIN- 
ISTRATOR, OFFICE OF INFORMATION AND REGULATORY AF- 
FAIRS 

Mr. Sunstein. Thank you very much, Mr. Chairman and Mem- 
bers of the Committee. 

Mr. Coble. Mr. Sunstein, if you can pull that mic a little closer 
to you. 

Mr. Sunstein. One more time? 

Mr. Coble. That is better. Thank you. 

Mr. Sunstein. Thank you, Mr. Chairman, for that assist, and 
thank you, Members of the Committee, for your remarks and for 
hosting me on this very important topic. 

It is an honor really to be here to talk about regulation, and my 
focus will be on the President’s executive order known internally as 
Executive Order 13563, and our efforts in particular to try to look 
back at existing regulations to remove red tape and also to dis- 
cipline the flow of new rules going forward. 

As I am sure you are aware, the President ordered in January 
of last year an ambitious Government-wide review of rules on the 
books. The goal was to eliminate rules that do not make sense and 
to eliminate paperwork requirements that are — I think these are 
the President’s words — just plain dumb. 

In August of last year, no fewer than 26 agencies released their 
review plans. Those plans included over 500 reforms, many of 
which will reduce costs, simplify the regulatory system, and help 
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small business in particular. That is one of our principal concerns 
in this challenging economic time. 

What I would like to emphasize is that just a small fraction of 
the reform initiatives, already finalized or formally proposed to the 
public, are expected to save more than $10 billion over the next 5 
years. That is a small fraction of the reforms on the plans. Ulti- 
mately, we expect to be able to do a lot better than that. 

In terms of what has happened in formal proposals or finaliza- 
tion, the Occupational Safety and Health Administration is often 
criticized for imposing too much red tape. Well, they heard the con- 
cerns and they have eliminated — this is final — over 1.9 million 
hours in annual red tape imposed on American employers. 

The Department of Agriculture has for years been aware of con- 
cerns on the part of the agricultural community that the poultry 
inspection requirements are outdated, kind of 1950’s carcass-by- 
carcass inspections. And they have said can you relieve us from 
this outdated requirement. The Department has proposed to do ex- 
actly that with a rule that would produce 5-year savings in excess 
of $1 billion. That is big money. 

The Department of Health and Human Services is soon going to 
finalize rules to eliminate a series of regulatory requirements that 
have accreted on hospitals and doctors over many years. That will 
save over $5 billion over the next 5 years. And as I say, that is ex- 
pected quickly. 

All of the plans recognize that regulatory reform, our lookback 
exercise, is not just a one-time endeavor. Agencies are required 
now by recent guidance from my office to provide regular updates 
to the American people with time tables on reforms and to listen 
to the public about new ideas for streamlining rules on the books. 
And we heard from Representative Cohen an example that is a 
candidate. 

If any Members of the Committee have ideas for rules on the 
books that should be eliminated or streamlined, we are all ears. 
That is a top priority for my office. 

In terms of the flow of new regulations, the President has offered 
new discipline. He has asked agencies — not just asked — directed 
them — to take steps to harmonize and simplify and coordinate 
rules. He has asked them to consider flexible approaches that re- 
duce burdens and maintain freedom of choice for the public, and 
he has placed new emphasis on our lodestar, which is careful con- 
sideration of costs and benefits and selection of the least burden- 
some alternative. That is built into the fabric of our regulatory sys- 
tem and it is newly reaffirmed by a guidance document issued by 
my office yesterday which is about cumulative burdens with par- 
ticular reference to the cumulative burdens on small business. 

There is a lot of concern about costs of regulations. I share that 
concern. That is motivating our lookback effort. I would just note, 
while there is more work to be done in eliminating unjustified 
costs, the Obama administration has yet to hit the highs reached 
respectively by the Reagan administration, the Clinton administra- 
tion, the Bush administration, and the other Bush administration 
in their high years. Each of them in their high year was signifi- 
cantly above our high years. In fact, in the last decade, the highest 
costs were imposed in fiscal year 2007. 
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A final point. Many of your comments suggest the extraordinary 
importance of listening to public comments about rules that are 
creating problems, whether it is for individual citizens trying to op- 
erate their cars on the street, little businesses trying to work with- 
out having to deal with bureaucrats, or just ordinary citizens trying 
to understand what the Government is up to. 

One of our top priorities is to alter the interface between the 
American people and the regulatory system through changing regu- 
lations. gov and reginfo.gov. Those are our principal portals. They 
are a whole lot better now than they were a few years ago, and we 
would love your help in making them better still. 

We look forward to working with the Committee and with your 
constituents to reduce regulatory costs and to strengthen our econ- 
omy while protecting public health and safety in an economically 
challenging time. 

Thank you. 

[The prepared statement of Mr. Sunstein follows:] 
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Mr. Chairman and Members of the Subcommittee: 

1 am grateful and honored to have the opportunity to appear before you today to discuss 
issues relating to regulation, with particular reference to Executive Order 13563, 
Improving Regulation and Regulatory Review, and the effort to minimize regulatory 
costs while maximizing net benefits. 

Executive Order 1 3563 establishes our basic framework. It states that our regulatory 
system must. “Protect public health, welfare, safety, and our environment while 
promoting economic growth, innovation, competitiveness and job creation.” It adds that 
we must use the best available science and allow for public participation. It emphasizes 
that we must promote predictability and reduce uncertainty, consider both benefits and 
costs, and use the least burdensome tools to achieve ends. 

In the recent past, and in the implementation of that Executive Order, we have made a 
great deal of progress. In the future, we expect to be able to do even more. I will begin by 
focusing on retrospective review of existing rules, or less formally, the “regulatory 
lookback,” and then turn to our efforts to discipline the flow of new rules. 

In section 6 of Executive Order 13563, the President ordered executive agencies to 
undertake an ambitious review of existing Federal regulations. Emphasizing that we must 
“measure, and seek to improve, the actual results of regulatory requirements,” the 
President directed executive agencies to produce, within 120 days, preliminary plans to 
review their existing significant regulations to determine whether any such regulations 
should be modified, expanded, or repealed. As many people emphasize, sometimes rules 
stay on the books even though they have outlived their usefulness. Sometimes rules are 
rendered obsolete by changed circumstances. Sometimes rules accumulate, and the 
cumulative burdens are excessive; efforts to streamline them and to remove redundancy 
can be highly beneficial. 
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Last May, agencies released over two dozen preliminary plans, identifying reforms that 
will save billions of dollars in the coming years. At the same time, agencies asked 
members of the public to evaluate their preliminary plans, to identify new reforms, and to 
participate in the creation of an improved regulatory system, reducing costs and 
promoting economic growth and job creation. 

In August, twenty-six agencies released their final regulatory review plans. The plans 
span 805 pages. They include over 500 initiatives that will reduce costs, simplify the 
regulatory system, and eliminate redundancy and inconsistency. Many of those initiatives 
will help small business. 

A great deal has already been achieved. Just a small fraction of the reform initiatives, 
already finalized or formally proposed to the public, are expected to save more than $ 1 0 
billion over the next five years. We expect that, ultimately, the savings from the 
numerous initiatives will greatly exceed that $10 billion figure. 

Consider a few examples: 

• The Department of Health and Human Services will soon finalize two rules to 
remove unnecessary paperwork and regulatory requirements now imposed on 
hospitals and other healthcare providers, with anticipated five-year savings in 
excess of $5 billion. 

• The Environmental Protection Agency has proposed to allow states to eliminate 
redundant air pollution requirements for local gas stations because a large 
number of vehicles already have effective vapor control technologies. Over the 
next five years, the savings will exceed $400 million. 

• The Department of Agriculture has proposed a rule to streamline cumbersome, 
outdated poultry inspection requirements, allowing companies to choose a more 
flexible approach that will better protect food safety while producing five-year 
savings in excess of $1 billion. 

• The Department of Labor (DOL) Occupational Safety and Health 
Administration (OSHA) has finalized a rule eliminating 1 .9 million hours in 
annual red tape formerly imposed on employers; OSHA is now working on a 
similar major initiative to reduce unnecessary burdens. 

• In addition, OSHA has finalized a rule to simplify hazard warnings for workers, 
producing five-year benefits in excess of $2.5 billion, mostly front reduced 
costs. 
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As these examples suggest, the relevant reforms span a wide range. A number of them 
involve reducing paperwork and reporting burdens, which members of the public, and 
small businesses in particular, have asked us to address. 

A number of the new reforms focus specifically on small businesses. For example, the 
Department of Defense issued a new rule to accelerate payments on contracts to as many 
as 60,000 small businesses, thus improving their cash flow in an economically difficult 
time. To help small business borrowers, the Small Business Administration is adopting a 
single electronic application to reduce the paperwork burden now imposed on certain 
lenders, which will in turn benefit borrowers who seek relatively small amounts of capital 
to grow and succeed. Over two dozen reforms from the Department of Transportation 
involve small businesses in particular. 

Consistent with Executive Order 13563, all of the plans explicitly recognize that the 
regulatory lookback is not a one-time endeavor. Agencies will continue to revisit existing 
rules, asking whether they should be updated, streamlined, or repealed. And they will do 
so in close consultation with the public in general and with small business in particular. 
Ideas are welcome at any time. The Office of Information and Regulatory Affairs (OIRA) 
has issued guidance requiring agencies to provide regular updates to the public, with 
timelines on reforms, and to give priority to reforms that promise significant, quantifiable 
reductions in costs and in paperwork and reporting burdens. 

We are aware that many people have suggested that independent regulatory agencies 
should participate in the lookback process. In Executive Order 13579, “Regulation and 
Independent Regulatory' Agencies,” the President said that they should do exactly that, 
and asked them to produce their own plans within 120 days. Sixteen independent 
agencies responded to his request. The Federal Communications Commission provided 
an especially impressive plan and has announced the repeal of 190 regulations (including 
the long-discussed fairness doctrine). We are hopeful that significant savings will result 
from these efforts as well. We are also hopeful that reform initiatives from independent 
agencies will reduce burdens on small businesses. 

Many people have expressed concern with the “flow” of new rules, not merely with the 
“stock” of existing rules. With respect to new rules, Executive Order 13563 provides a 
series of important directives and requirements. As noted, the Executive Order makes 
explicit reference to “economic growth, innovation, competitiveness, and job creation,” 
and it states that our regulatory system “must promote predictability and reduce 
uncertainty.” Among other things, and to the extent permitted by law, the Executive 
Order: 
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• Requires agencies to consider costs and benefits, to ensure that the benefits justify 
the costs, and to select the least burdensome alternatives. 

• Requires on agencies to encourage public participation ill rulemaking. The order 
directs agencies to promote an open exchange with State, local, and tribal officials; 
experts in relevant disciplines; affected stakeholders; and the public in general. It 
also directs agencies to act, even in advance of rulemaking, to seek the views of 
those, including small businesses, who are likely to be affected. 

• Directs agencies to take steps to harmonize, simplify, and coordinate rules. In order 
to reduce costs and to promote simplicity, it calls for greater coordination within 
and across agencies. 

• Directs agencies to consider flexible approaches that reduce burdens and maintain 
freedom of choice for the public. 

In response to Executive Order 13563, we have taken a number of steps to increase 
transparency, simplify rules, promote predictability, and discipline costs. Agencies have 
also withdrawn or are reconsidering a number of rules in order to address substantive 
concerns raised by the public. In this process of reconsideration, agencies are giving new 
attention to public concerns, especially those involving costs. 

Ever since the Reagan Administration, the central focus has been placed on “maximizing 
net benefits" - on ensuring that for every rule, agencies select the approach that meets the 
statutory requirements and has the highest net benefits (meaning benefits minus costs). 
Through the third fiscal year of the Obama administration, the net benefits of regulations 
reviewed by OIRA and issued by executive agencies exceeded $91 billion - over twenty- 
five times the corresponding number in the George W. Bush Administration, and over six 
times the corresponding number in the Clinton Administration. 

The benefits of recent and forthcoming rules are no mere abstractions. They are helping 
American families every day. The benefits include billions of dollars in savings for 
consumers, achieved through historic rules increasing the fuel economy of both cars and 
trucks. They include thousands of lives saved and tens of thousands of illnesses and 
accidents prevented, achieved through rules reducing the risk of salmonella, increasing 
safety on the highways, and making the air safer to breathe. They include billions of 
dollars in economic savings for businesses, achieved through regulatory reform. 

I would add that with respect to rules reviewed by OIRA and issued by Federal agencies, 
the last three years of the George W. Bush Administration saw higher regulatory' costs 
than the first three years of the Obama Administration. In the last ten fiscal years, the 
highest costs were imposed in 2007. 
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Responding to the President’s emphasis on public participation in the rulemaking 
process, we have also made fundamental revisions in the two central websites through 
which members of the public interact with regulatory agencies, reginfo.gov and 
regulations.gov. On reginfo.gov, it is now possible to see, at a glance, the full set of rules 
under review at OIRA, including descriptions of relevant information, such as whether 
they are economically significant. The same website offers similar transparency for 
infonnation collection requests. 

Regulations.gov has recently seen numerous improvements designed to enable the 
American public to see and to comment on regulations. Time and again, proposed rules 
have been improved, rethought, reproposed, or even withdrawn in response to the 
comments that agencies have received. However well -motivated and expert, agencies 
may lack important information about the achial effects of rules. The process of public 
comment is an indispensable means of providing that infonnation in advance. And the 
regulatory lookback is an effort to ensure that if errors are made, they are corrected. 

A common concern is that regulations are too long and complex. In response, we have 
recently required all lengthy or complex rules to be accompanied by a clear, 
straightforward executive summary, separately listing every provision and also describing 
both costs and benefits. 

As President Obama has said, ‘‘We can make our economy stronger and more 
competitive, while meeting our fundamental responsibilities to one another.” There is a 
great deal more to be done. We will continue to eliminate unjustified regulatory costs, 
and thus strengthen our economy while protecting the health and safety of the American 
people in an economically challenging time. 
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Mr. Coble. Thank you, Mr. Sunstein. I appreciate your com- 
ment. 

Mr. Sunstein, we try to impose the 5-minute rule against us and 
you almost met the 5-minute rule without imposition. So you are 
a jump ahead of the game. 

The Obama administration, Mr. Sunstein, has issued many 
statements about the need to restrain unnecessary regulatory 
costs, but during the Administration’s first 3 years in office, it 
issued 106 major rules that impose $46 billion in new annual regu- 
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latory burdens and $11 million more in one-time implementation 
costs. 

Can you commit to us today that you will do everything within 
your power to at least slow down or de-accelerate the growth of 
new major rules and regulatory costs? 

Mr. Sunstein. Absolutely. 

Mr. Coble. And, sir, I am not talking about compromising health 
or safety features. 

Mr. Sunstein. Yes, I understand. 

I would just make a little footnote as a former professor which 
is that $46 billion figure comes from a study which has, on the 
right-hand side, the words “talking points.” And one thing that I 
have learned in Washington is that if there is a document that has 
“talking points” on the right-hand side, it might not be entirely ac- 
curate. And that particular study has a series of inaccuracies that 
suggest — that mean that the number is not reliable. 

Nonetheless, I take your point and I am happy to make that 
commitment. 

Mr. Coble. And I thank you for that. 

You mentioned that the Bush years had more regulations during 
a certain period of time as opposed to the Obama years. Am I cor- 
rect — I am doing this from memory now, Mr. Sunstein, so it may 
be inaccurate. But I think the Bush trend as opposed to the Clinton 
trend was down, and I think President Obama’s trend is up com- 
pared to the Bush years. Am I right about that? 

Mr. Sunstein. I believe that is correct. Sitting behind me are the 
OIRA administrators under President Bush and President Clinton, 
and I would defer to them on the numbers. 

Mr. Coble. We will visit that when they take your chair. 

Mr. Sunstein, what have you done to make sure that the adverse 
jobs impact of some of these regulations were assessed and mini- 
mized before the regulations were issued? 

Mr. Sunstein. Okay, great. The President’s executive order uses 
in the first sentence the words “job creation.” That is an unprece- 
dented emphasis on the importance of promoting job creation in the 
regulatory arena as everywhere else. 

There are a few things we have done. We have not gone forward 
with certain regulations in part because of expressed concerns that 
seemed reasonable about job creation. 

More particularly in response to your question, in rules that 
come from a multitude of agencies, there is careful analysis in 
what we call the regulatory impact analysis of the anticipated job 
impacts of rules, and that analysis is subject to public scrutiny. If 
there is any rule that we are issuing that looks like it is going to 
have adverse job impacts, to the extent permitted by law, that is 
something that is exposed to public scrutiny and carefully consid- 
ered in deciding whether to go forward. 

Mr. Coble. I thank you, sir. 

Throughout this Administration, Mr. Sunstein, we have seen ef- 
fective unemployment rates approaching 20 percent. What have 
you and your office done to ensure that these 106 new major rules 
are based on the less burdensome regulatory alternative or impact? 

Mr. Sunstein. Okay. I would emphasize that at least of the cat- 
egory of rules called “major rules,” a large number of them are ben- 
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efits programs, e.g., to farmers, as required by Congress and in 
some cases benefits programs under the Medicare and Medicaid 
statutes. So a lot of the major rules aren’t regulatory in the stand- 
ard sense, though they do go through our office. 

We are acutely aware that the problem of economic growth is 
real and serious after the very difficult circumstances from which 
we are recovering and that the unemployment situation is as it is. 
What that means is that we look very carefully at two things in 
thinking about rules. One is the total costs and which way we can, 
as you suggest, identify to go forward while reducing those costs. 
There are a number of rules that have issued that were proposed, 
very expensive, and then were finalized much less expensive, or 
proposed in a way that the business community found vague and 
then finalized in a way that the business community found clear. 
And as I say, if there is a rule that finds adverse employment im- 
pacts, that is something that not only the public scrutinizes closely, 
that is something that we scrutinize closely. 

Mr. Coble. I thank you, sir. 

I see my amber light has illuminated, so I recognize the distin- 
guished gentleman from Tennessee. 

Mr. Cohen. Thank you. 

I am going to try to be real quick in the allotted 5-minute time 
in here. 

The Heritage Foundation did a study that basically accused the 
regulations of Obama costing $46 billion annually, five times the 
amount during the Bush administration. OMB has come up with 
some studies that say that the benefits of regulation far outweigh 
the costs. And the Crain study says that regulations cost $1.75 bil- 
lion. Tell us what your way that you — consider all three of those 
opinions and which one is more accurate than the other. 

Mr. Sunstein. Okay. A lot of numbers. There is a study done by 
two people, that might be related even, named Crain and Crain 
that says that the total costs of regulation are $1.75 trillion. That 
is an alarming number. It was criticized sharply by the Congres- 
sional Research Service in an explanation of why the number is in 
the nature of what I would call an urban legend. And one of the 
authors of the World Bank study on which Crain and Crain relied 
said this really is not the right use of our study. I will go into de- 
tails if you want on that. The costs of regulation are not infinites- 
imal by any means, but that $1.75 trillion is an urban legend. 

With respect to The Heritage Foundation study, I have a lot of 
respect for The Heritage Foundation and for the author, so I want 
to preface that. And I also want to emphasize that they are right 
to say that we have had fewer regulations in our period than the 
Bush administration did in its period. So they rightly say that. 

The $46 billion number, as I say, did not go through public scru- 
tiny or peer review, and it is based on a series of errors. There are 
a couple of rules that are in that $46 billion number that have ac- 
tually been stayed or not issued by the relevant agencies, and there 
are other rules that The Heritage Foundation, while generally rely- 
ing on the agency estimate — they have an estimate that is much 
higher than the agency estimate. 

So the real number is — we are going through peer review and 
public scrutiny. So our draft number for 3 years is about $19.8 bil- 
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lion. So that is the number. The $19.8 billion for 3 years is in line 
with historical figures, and as I say, we have yet to have a year 
that is as high as the highest years under the previous four Presi- 
dents. 

Mr. Cohen. Thank you, sir. 

Yesterday this Committee marked up a bill called the Regulatory 
Freeze for Jobs Act. It would essentially impose a moratorium on 
most major rulemaking until the unemployment rate dips to 6 per- 
cent. It is alleged that you said a moratorium would not be a scal- 
pel or machete, it would be more like a nuclear bomb in the sense 
that it would prevent regulations that cost very little and have very 
significant economic or public health benefits. 

Would you like to explain your nuclear comment? 

Mr. Sunstein. That was colorful language. 

Mr. Cohen. Explosive language. 

Mr. Sunstein. Okay. The motivation for a moratorium we appre- 
ciate, which is about excessive regulatory costs. So that is a shared 
concern. 

There are a few problems with a moratorium. First, I just re- 
ferred to three lookback initiatives that are de-regulatory. A mora- 
torium could easily sweep up a series of de-regulatory initiatives 
that are actually cost savers and potentially beneficial for both 
growth and employment. An initiative of this sort, a moratorium, 
that is, could stop us from proceeding with a number of rules that 
industry actually actively seeks and comes to us saying will you 
please get this one out quickly under circumstances in which they 
need it in order to simplify their operations, say, by getting a gen- 
eral permit or to come up with some certainty in the face of, let’s 
say, something coming from other States which will create com- 
plication until the Federal Government acts. So in a number of 
cases, rules are actually actively sought by industry. 

It is also the case, as you say, that there are rules that have very 
high net benefits and a moratorium would cut hard against those. 
It is a great achievement of both Republican and Democratic ad- 
ministrations that the number of deaths on highways in the United 
States right now is at an all-time low in recorded history. That is, 
in 60 years fewer people have died on the highways than ever be- 
fore. That is in part a product of public/private partnership and 
safety rules and probably people that I am looking at right now — 
people and their family or close friends who avoided death or seri- 
ous injury as a result of those rules which are typically, by the 
way, producing benefits far in excess of costs. 

Mr. Cohen. So it is good. Even if you consider it good intent, the 
implementation would not work. It would mitigate against the in- 
tent. 

Mr. Sunstein. That is the nuclear point, which is provocative 
language, I acknowledge, but it cuts too crudely to come to terms 
sufficiently with what is admittedly something that we need to be 
very careful about. 

Mr. Cohen. Thank you, sir. 

I have got two more questions, but we have rules and regulations 
here and I do not want to get beyond them. And the wonderful 
Chairman is too nice. So I yield back the remainder of my time. 

Mr. Coble. I thank the gentleman. 
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The distinguished gentleman from Florida, Mr. Ross, is recog- 
nized for 5 minutes. 

Mr. Ross. Thank you, Mr. Chairman. 

And thank you, Mr. Administrator, for being here. 

Interesting on your comments there. I understand and, believe 
me, I think regulations have a limited role especially when it comes 
to protecting consumers. But I also understand that industries, 
such as auto industries, have done well because they realize that 
in order to have the best product out there, they have to make safe- 
ty features. Even the insurance industry has complemented that 
well and market forces, market factors also enter into play where 
the regulatory environment did not need to enter into. 

With that being said, as you know, I am from Florida, and in 
Florida we have had an issue going on called the Numeric Nutrient 
Water Criteria, which I am sure you are very familiar with, and 
I guess right now it is in a state of abeyance pending — now the 
Florida Department of Environmental Protection has passed its 
water standards, signed into law by the Governor. Hopefully the 
EPA will accept that and we can move on. 

But my concern about that is how we even got to this point in 
the first place. Under the Numeric Nutrient Water Criteria, esti- 
mated impacts on Florida alone — Florida citrus would have a cap- 
ital cost for compliance of $325 million, annual cost of compliance 
over $100 million. The dairy industry would have over $220 million 
of capital costs for compliance, annual costs of over $70 million. 
The impact was staggering. Annual cost, impact on Florida’s econ- 
omy was $1,148 billion and loss of full-time and part-time jobs, 
14,545. And yet, I look at the executive order and it has, as you 
indicate, must consider both benefits and costs and use the least 
burdensome tools to achieve that end. 

If that is the case, how did the NNC issue ever get to the extent 
it is? Were there job impact studies done on that? 

Mr. Sunstein. I appreciate the question. My recollection is that 
this particular regulation was issued before Executive Order 13563. 

Mr. Ross. Correct. 

Mr. Sunstein. That was one that was under a legal cloud; that 
is, the failure to issue the rule was under a legal cloud. The rule 
was very much influenced by the fact that there was a pending 
legal proceeding that put a great deal of pressure 

Mr. Ross. And a consent decree eventually or a consent judg- 
ment was entered into that did not include the State of Florida as 
a party. 

Mr. Sunstein. I believe, though — correct me if I am mistaken — 
that the particular rule was preceded by a legal proceeding that 
had a deadline on it, and that put pressure on the Administration 
to act. 

What I would say, with respect to the numbers you give, there 
are legal constraints both from the court and from the underlying 
statute on exactly what flexibilities there are. But as you began 
this very important point, my understanding is that this is cur- 
rently in the process of discussion, and the circumstance to which 
you refer — it is a very unusual one where there is that level of 
legal pressure to issue something where the cost/benefit relation- 
ship isn’t what we normally like 
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Mr. Ross. Correct. 

And just getting back to my initial comments, I mean, as a na- 
tive of the State of Florida, we are surrounded by water. We have 
salt water. We have tremendous fresh water. Recreational, com- 
mercial livelihoods are dependent on our water criteria. I firmly be- 
lieve that there is no better steward of our resources than those 
whose livelihoods depend on it, and that is where I talk about mar- 
ket forces and market factors coming into play where the regu- 
latory environment can be a watch dog but not an everyday 
intrusionary component. 

Mr. Sunstein. Well, I spent a lot of time at the University of 
Chicago where what you just said is our favorite song; that is, that 
market forces are often very beneficial to safety and public goals. 

The only thing I would add is I was recently talking to some 
State and local officials in Colorado where there is a similar issue, 
as you are about to see. I mentioned our lookback. They did not 
know what I was talking about. But then I said remember that 
rule that came from a prior Administration that required street 
signs to be redesigned with different fonts and the traffic control 
devices to be altered with deadlines, and did you know we changed 
that? And everyone in the room knew what I was talking about be- 
cause it is an analogous thing where it was a State and local issue 
that the Department of Transportation in good faith had affected. 
And Secretary LaHood, as part of the President’s lookback, hearing 
the concerns, actually had a very ambitious set of revisions to what 
prior Administrations had done basically saying in this economi- 
cally challenging time 

Mr. Ross. Let me ask you a quick question before my time runs 
out because when we talk about economically challenging times 
and market forces, I look at it globally. I see some industries con- 
sidering whether they can afford the investment of dollars and 
time of 3 to 4 years for the environmental impact studies to build 
or manufacture here and instead decide to go overseas or elsewhere 
outside the country. Are these factors not given consideration when 
promulgating and implementing these rules? 

Mr. Sunstein. Well, it is a great point, and I really appreciate 
it. And if there are rules that we are not doing properly for failure 
to consider that, please talk to us. 

Mr. Ross. I will. 

Mr. Sunstein. I will tell you the President’s new executive order 
has the word “competitiveness” in the first sentence, and we just 
issued a rule that allows American companies not to meet separate 
standards with respect to hazard warnings for workers, whether 
they are in Canada or the United States. And the Chamber of 
Commerce had very favorable reactions to this because it takes 
down a trade barrier. So to the extent that there is a rule here that 
would make people not want to do business in the United States, 
if the law permits us to worry over that, gosh, we are going to 
worry over that. 

Mr. Ross. Then I look forward to working with you, Mr. Admin- 
istrator. I thank you for your time and I yield back. 

Mr. Coble. Thank you, Mr. Ross. 

The distinguished gentleman from Michigan, Mr. Conyers, is rec- 
ognized. 
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Mr. Conyers. Thank you, Chairman Coble. 

Thank you for your testimony, sir. We are always pleased when 
you can come to the Congress. 

How do you see the challenge of being at the head of the Office 
of Information and Regulatory Affairs? How do you see that as a 
challenge in a career as varied as yours and more than often not 
a governmental one? 

Mr. Sunstein. I will tell you a story. When I first went into Gov- 
ernment, what I tried to do is write a document that maybe would 
be a guidance document from our office. I meant it as a very early 
draft for people to consider, and often it was about something that 
I thought would make regulation better, but people would look at 
it and think what is he doing. And I was finally given very good 
advice for someone who goes into Government on the executive 
branch side, and the advice was meet and then write. Meet with 
people first before you write because if you write something that 
is maybe not well thought out, they will think you mean it when 
in fact it is just an invitation to talk. 

So what I have learned is the immense importance — and this 
bears on the topic of over-regulation and getting regulation right. 
You have got to listen to people. In academic life, you probably 
should listen to people, certainly your students, but it is not the 
kind of minute-by-minute imperative that it is for someone who is 
working for the American people. 

Mr. Conyers. Do you envision any recommendations for changes 
in the way the Office of Information and Regulatory Affairs works 
now, or do you think that it is set up in a way that meets your 
approval? 

Mr. Sunstein. Well, I would really give a tip of the hat to my 
predecessors in the office and this Committee in particular for its 
support of the office across partisan lines. I think the office is an 
extraordinarily important part of the operations of Government re- 
gardless of who is privileged to be its administrator. 

I do think that there are improvements that can be made. Yes- 
terday’s guidance document emphasizing attending to cumulative 
burdens which are often a problem for small businesses, I am sure 
in Florida, as well as other States. And the point of that document 
is to say you have something that on its own makes sense but 
maybe in concert with other things starts to overwhelm people. If 
we can make progress on that one, that would be a big step for- 
ward. 

Mr. Conyers. Thank you. 

Can you talk about the Administration’s proactive approach to- 
ward addressing regulatory issues in terms of your views and 
theirs? 

Mr. Sunstein. I can tell you about mine, which is that the one 
thing, going to your first question as well as this one, that has been 
most vividly new to me is that public comments are crucially im- 
portant to getting rules right. You all interact with constituents, so 
you know a lot more than some of us who are basically in our of- 
fices now. We need to know what things are going to mean on the 
ground. So in terms of my interactions with the operations of my 
office, I find it is crucial to read personally public comments on 
rules. So I need to read with my own eyes. If people are enthusi- 
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astic about a proposal, if they think it is going to be great for pub- 
lic safety and health and explain why, I need to know that. If there 
are companies who say there is a less restrictive — going to the 
Chairman’s first point — less restrictive way of achieving your goal 
where you can protect safety but it will cost half as much, I need 
to read that. So the engagement with public comments on proposed 
rules is foremost for me. 

Mr. Conyers. I want to thank you for your refreshing point of 
view that you bring to OIRA. The Judiciary Committee looks for- 
ward to working closely with you in the future. Thank you very 
much. 

Mr. Sunstein. Thank you, sir. 

Mr. Coble. Thank you, Mr. Conyers. 

Folks, we have votes on the floor. So we will stand in recess sub- 
ject to the call of the Chair. We should be back within approxi- 
mately 40 to 45 minutes. So if you all would just stand easy during 
that time, the Subcommittee stands in recess. 

[Recess.] 

Mr. Coble. We need two Members on the podium before we can 
resume the hearing. So if you all bear with me. I see the Chairman 
over there now, so we can start. We will suspend the recess and 
we will come back to order. 

And no one else is here. I am inclined to think our best bet is 
probably to excuse you, Mr. Sunstein, because no one else has come 
back. We will check again. I do not want to shut anybody off, but 
we will see if anybody is on their way. 

John, I figure if you and I can make it, anybody can make it. 
Right? [Laughter.] 

I am inclined to dismiss you, Mr. Sunstein, because you have 
given your testimony and only Mr. Conyers and I are back. So you 
may be excused. If further questions are forthcoming, we can com- 
municate that to you and you can respond accordingly. 

Mr. Sunstein. Thank you, sir. Thank you for your kindness 
today. 

Mr. Coble. Thank you, sir. Thank you for being with us. 

We will call our second panel to the table. Refresh my memory, 
folks, who has the travel commitments. Well, I think what we will 
do, without objection, is we will hear from the two travelers and 
then let them submit to examination. It is sort of irregular, but I 
do not want to slow them down. Does that suit you, Dr. Williams? 
You concur with that? 

Well, let me read the bios on members of our second panel. 

John Graham is Dean of the School of Public and Environmental 
Affairs at Indiana University, one of the largest public policy 
schools in the United States. Dr. Graham has a bachelor’s degree 
in politics and economics from Wake Forest University and a mas- 
ter’s degree in public affairs from Duke and a Ph.D. in urban and 
public affairs from the Carnegie-Mellon University. 

Dean, do you have North Carolina connections other than those 
two institutions of higher learning? 

Mr. Graham. I have a feeble golf game. 

Mr. Coble. So do I and I represent Pinehurst and they have 
never forgiven me for not being a golf player. 
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Dr. Graham’s professional experience in the field of cost/benefit 
analysis spans the theoretical and the practical. As a tenured pro- 
fessor in the Harvard School of Public Health, which he attained 
at the age of 34, Dr. Graham founded and led the Harvard Center 
for Risk Analysis, the author and editor of numerous books, articles 
and academic papers from 2001 to 2006. Dr. Graham served as the 
Administrator of the Office of Information and Regulatory Affairs 
in the Office of Management and Budget in this capacity. Dr. 
Graham furthermore worked to slow the growth in regulatory costs 
by 70 percent by simplifying hundreds of regulations and designing 
valuable new rules on clean air, auto fuel economy, and food safety. 

Dr. Graham, good to have you with us. 

Our second witness is Dr. Richard Williams, the Mercatus Cen- 
ter’s Director of Policy Research. He served in the Office of Man- 
agement and Budget for 27 years and as the Director of Social 
Sciences at the Center for Food and Applied Nutrition in the Food 
and Drug Administration. Dr. Williams is an expert in benefit/cost 
analysis and risk analysis, particularly relating to food safety and 
nutrition. He has published a risk analysis and general policy anal- 
ysis and management and has consulted with foreign governments, 
including the United Kingdom, the South Korea, and Australia. 

A Vietnam veteran, Dr. Williams received his Ph.D. and his M.A. 
in economics from Virginia Tech and his B.S. in business adminis- 
tration from the Old Dominion University. He has served as an ad- 
visor to the Harvard Center for Risk Analysis and taught econom- 
ics at the Washington Lee University. 

Good to have you with us as well, Dr. Williams. 

Our third and final witness is Ms. Sally Katzen, who is Senior 
Advisor at the Podesta Group and visiting professor at New York 
University School of Law. Sally Katzen has enjoyed a distinguished 
career in legal practice, government services, and academia. The 
first female partner at the law firm of Wilmer, Cutler & Pickering, 
Ms. Katzen also has served as section chair of the American Bar 
Association’s Admin Law and Regulatory Practice Group. Ms. 
Katzen served for 8 years in the Clinton administration, including 
5 years as Administrator for the Office of Information and Regu- 
latory Affairs and in the Office of Management and Budget. 

Ms. Katzen holds a bachelor’s degree from Smith College and a 
J.D. from the University of Michigan School of Law. She has 
taught law at George Washington University, the University of 
Michigan, George Mason University, the University of Pennsyl- 
vania, and Georgetown University schools of law and currently is 
a visiting professor at NYU School of Law. 

Ms. Katzen, good to have you as well. 

Dr. Graham, why don’t you start us off? Then it will be followed 
by Ms. Katzen. Then we can have you all submit to examination, 
again if that sits with your itinerary, Dr. Williams. If you can, try 
to limit it to 5 minutes. When the red light illuminates, you will 
not be keel-hauled at that point, but it will be your warning that 
the ice on which you are skating is thin. Good to have you all with 
us. Dean Graham, you are recognized. 
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TESTIMONY OF JOHN D. GRAHAM, DEAN, INDIANA UNIVER- 
SITY SCHOOL OF PUBLIC AND ENVIRONMENTAL AFFAIRS 

Mr. Graham. Thank you, Mr. Chairman. 

Let me start with the congratulations to Professor Sunstein and 
the OMB staff for the hard work they have on their desks on regu- 
latory reform. As a former OIRA Administrator, I have tire tracks 
on my chest to prove the difficulty of the job they faced, and I 
praise them for their efforts. 

Question for reflection: If the benefits from regulation are so 
huge and the costs are so modest, as we have heard today, what 
is all the concern about? In my testimony, I try to explain some of 
that. 

There is a vast network of regulatory activities outside of OMB 
oversight and outside of cost/benefit review that are experienced by 
businesses and the American people but are not in the numbers 
that OMB is telling you about. I will give two illustrations, one in 
the coal industry and one in the automotive industry. 

Example one. There is currently being implemented a de facto 
ban on mountaintop mining for coal throughout the Appalachian 
States of West Virginia, Ohio, Kentucky, and Pennsylvania. This is 
a controversial issue and an interesting one. On the benefits side, 
you have valuable low sulfur coal for steel making and electric 
power, and you also have 14,000 direct jobs in rural Appalachia. 
On the risk side, you have mountaintops being leveled, rock and 
dirt being put into valley fills which are burying streams and cre- 
ating aquatic toxicity and water problems. You have requirements 
for reclamation and mitigation that have uneven effectiveness de- 
pending on the particular site. 

What is happening? The Army Corps, Interior, and EPA have 
adopted, at the beginning of this Administration, a major shift in 
energy policy to restrict mountaintop mining of coal. 

How was it accomplished? Press release, memo, guidance docu- 
ment. No cost/benefit analysis, no rulemaking, and in fact permits 
began to be stopped for new mining operations and even existing 
mining operations, which had been previously approved — had their 
permits revoked. 

There is now massive litigation underway. Basically the Federal 
regulators are at war with business and labor in Appalachia, and 
who knows where this issue is headed. 

Example number two. Recent, very recent, California regulations 
requiring at least 15 percent of cars sold in California to have zero 
pollution by 2025. Now, you have to keep in mind what zero pollu- 
tion means in a California regulatory setting. It means basically an 
electric car or maybe a fuel cell vehicle, but we know they are not 
zero pollution. There is pollution back at the power plant when 
these vehicles are actually recharged. 

You might ask, well, why do we have to have these California 
regulations? The Obama administration already has a national pol- 
icy toward electric vehicles. We are requiring 50-mile-per-gallon ve- 
hicles by 2025. We are offering compliance incentives for manufac- 
turers. They can count an electric car twice compared to a gasoline- 
powered car when they calculate their compliance. And we have 
$7,500 Federal income tax credits for people who buy an electric 
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car, and President Obama wants to make it $10,000 in his latest 
proposal. 

Is there any cost/benefit analysis behind this California zero 
emission vehicle mandate? Well, their own numbers from the Cali- 
fornia regulators are they expect 1.4 million electric cars at a cost 
premium of $10,000 per vehicle. That is a $14 billion regulation, 
larger than virtually everything that Professor Sunstein talked 
about, one regulation in the State of California. 

Well, consumers want a payback for their investment in these 
vehicles. There is an effort in the California document to say that 
within 10 years consumers will save enough on energy to pay for 
this. But as I explained in my written testimony, if you look at the 
hard calculations, it does not add up. These vehicles are very un- 
likely to pay for themselves. 

But won’t we protect the environment with these electric cars? 
Well, if automakers are forced to sell more electric cars in Cali- 
fornia, they earn compliance credits under Obama administration 
rules under the national program. The result? Automakers are en- 
titled to sell more high-emitting cars in all 50 States of the coun- 
try. There is no basis for believing the environment is going to be 
any cleaner after California’s regulation. 

Which regions of the country will bear this cost? It won’t be Cali- 
fornia because they don’t assemble cars in California. But their 
own analysis shows there will be more jobs in California because 
they sell more recharging equipment from companies based in Cali- 
fornia. 

Where will the costs be incurred? They will be in the Midwest 
and the South where automobiles are manufactured and assem- 
bled. 

You might ask me, why blame Washington? This is a California 
problem. The Federal Government has the power, if they choose to 
use it, to prevent California from implementing this regulation, 
and they have never even analyzed it from a cost/benefit perspec- 
tive. No document you will find in the Federal Government ana- 
lyzes the zero emission vehicle rule in the State of California. And 
even if the executive branch can’t, the Congress certainly would 
have the ability to rein in this type of regulation if they were moti- 
vated to do so. 

Details are in the written testimony, but there is a lot going on 
in burdensome regulation that is not even covered in the numbers 
that you have heard today. 

[The prepared statement of Mr. Graham follows:] 

Prepared Statement of John D. Graham, Ph.D., Dean, 

Indiana University School of Public and Environmental Affairs 

My name is John D. Graham. I am Dean of the School of Public and Environ- 
mental Affairs (SPEA) at Indiana University and former Administrator of the Office 
of Information and Regulatory Affairs, OMB in the George W. Bush administration 
(2001-2006). SPEA is one of the largest schools of public affairs in the country and, 
just one week ago, the new graduate-school rankings of U.S. News and World Re- 
port rated SPEA’s Master’s of Public Affairs (MPA) degree program as second in the 
country out of 266 total programs. Prior to serving at Indiana University and OMB, 
I was a tenured faculty member and founding director at the Center for Risk Anal- 
ysis, Harvard School of Public Health (1985-2001). My technical expertise is in the 
application of risk analysis and benefit-cost analysis to health, safety and environ- 
mental issues. I have published eight books and over two hundred articles in this 
field. Several years ago, I was awarded the Distinguished Lifetime Achievement 
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Award by my professional society, the Society for Risk Analysis. I earned my BA 
degree (economics and politics) at Wake Forest University (1978), my MA in public 
affairs at Duke University (1980), and my Ph.D. in public affairs at Carnegie-Mellon 
University (1983). My doctoral dissertation was a benefit-cost analysis of automobile 
airbag technology. Before joining the faculty of the Harvard School of Public Health 
in 1985, I was a post-doctoral fellow at Harvard in environmental health (1983-84). 

I have been asked to speak today about benefit-cost analysis of regulation and 
how the regulatory reform initiatives of the Obama administration can be but- 
tressed and extended. The theme of my testimony is that a substantial amount of 
costly regulatory activity is occurring without any requirement for benefit-cost anal- 
ysis or OIRA oversight. I shall illustrate my concerns with case studies of the coal, 
automotive and housing industries. To rectify the current situation, I recommend 
that Congress consider legislation that would broaden the scope of federal agency 
actions that are subject to cost-benefit justification and/or OIRA review. 

First , federal regulators are issuing press releases, memoranda of understanding, 
policy statements, and guidance documents with burdensome impacts on specific in- 
dustries, yet these quasi-regulatory actions are often not subject to any formal benefit- 
cost analysis and/or OIRA review. 

A vivid illustration of this behavior is the recent use of quasi-regulatory docu- 
ments by federal regulators to institute dramatic changes in the policy toward 
granting permits for surface coal mining operations in Appalachia, especially new 
mining projects in Kentucky, Ohio, Pennsylvania, and West Virginia. Before consid- 
ering the policy change, I consider why mountaintop mining is undertaken in the 
first place. 

Over the last twenty years, coal mining in Appalachia has changed due to new 
technology, efforts to minimize labor costs, and the safety concerns about under- 
ground mining. While the practice of underground mining still accounts for almost 
60% of the coal mined in Appalachia, surface mining at the top of mountains — often 
called “mountaintop mining” — already accounts for more than 40% of the coal mined 
in Appalachia and 45% in West Virginia (NMA, 2009). The coal mined in Appalachia 
is used as fuel for electric power plants in the United States, as in input to iron 
making in the United States, and as a valuable export to countries in the world that 
cannot mine enough coal to meet their own needs for electric power and steel mak- 
ing. 

Both forms of mining in Appalachia are associated with risk: underground mines, 
even when operated properly, entail a certain amount of risk to the safety of coal 
miners; mountaintop mining, even when conducted with proper reclamation prac- 
tices, entails a risk of surface water contamination and ecosystem damage. Thus, 
there is no such thing as zero-risk coal mining. 

Specific mining projects, including reclamation plans, need to be analyzed for ben- 
efit, risk, and cost, and this project-by-project analysis has historically occurred at 
the state level under guidance and oversight from federal officials at the Army 
Corps of Engineers/Department of Defense, the Department of Interior and the En- 
vironmental Protection Agency. From 2000 to 2008, for example, about 511 mining 
reclamation projects were approved in the state of West Virginia alone under proce- 
dures spelled out by the Army Corps of Engineers in Nationwide General Permit 
21. A key principle of this Permit is that mountaintop mining may proceed as long 
as adverse aquatic impacts are minimized through reclamation and mitigation 
measures (Copeland, 2010). 

Mountaintop mining is controversial because there are important stakes on both 
sides of the issue. It is estimated that the practice creates about 14,000 direct jobs 
and 60,000 indirect jobs, with average salaries ($66,000) that are relatively high for 
rural Appalachia. In the state of West Virginia alone, almost 10% of the state’s tax 
revenue is linked to the economic stimulus of mountaintop mining (NMA, 2009). 

On the other hand, by its very nature the practice of mountaintop mining has ad- 
verse ecological impact. The tops of mountains are leveled (to access coal seams) and 
the excess dirt and rock is disposed of in the valley fills on the sides of the moun- 
tains. Entire streams are often buried. Although only a small percentage of streams 
in Appalachia are impacted by mountaintop mining, the impacted streams are a sig- 
nificant environmental concern. In theory, mines are reclaimed and disrupted 
streams are mitigated on at least a one-to-one basis. Buried streams are replaced, 
or new streams are created in another location, or already degraded streams are im- 
proved. However, reclamation and mitigation efforts are sometimes inadequate, and 
continued damages are found after mines have been abandoned (GAO, 2010). Recent 
evidence suggests that even reclaimed areas can become a significant source of sur- 
face water contamination, and the extent of contamination is proportional to the 
amount of mountaintop mining in the area (Lindberg et al, 2011). In some cases, 
contamination continues almost two decades after reclamation plans were imple- 
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merited. The impacted streams have been shown to experience aquatic toxicity and 
other forms of ecological damage (GAO, 2010). More study is needed to determine 
how the precise placement and treatment of rock spoil in valleys affects the mobility 
and transport of pollutants in impacted watersheds. 

A big change in regulatory policy occurred soon after President Obama took office. 
In June 2009 EPA issued a press release entitled “Obama Administration Takes Un- 
precedented Steps to Reduce Environmental Impacts of Mountaintop Coal Mining, 
Announces Interagency Action Plan to Implement Reform” (EPA, 2009). A memo- 
randum of understanding signed by EPA, the Corps and the Office of Surface Min- 
ing and Reclamation and Enforcement (OSM) in the Interior Department accom- 
panied the press release. Although the interagency plan contained a significant shift 
from existing regulatory policy defined in the Corps Nationwide General Permit 21, 
there was no prior request for public comment on the new plan and no benefit-cost 
analysis was conducted to support the major shift in policy toward more restrictions 
on mountaintop mining. While the Corps did formally propose a suspension of Gen- 
eral Permit 21 (as applied to mountaintop mining) in July 2009 (EPA, 2009), the 
action was not finalized until June 2010, many months after regulators had changed 
their approach to issuing permits (EPA, 2010). 

Basically, the Obama administration authorized EPA to make project-by-project 
determinations on water-quality issues rather than rely primarily on the states and 
the Army Corps of Engineers. Industry complained that the criteria for EPA’s 
project-by-project determinations were not clear, and thus developers of mining 
projects did not know what was expected of them (Fahrenthold, 2010). Ultimately, 
after many months of uncertainty, on April 21, 2010, EPA issued a 31-page guid- 
ance document that did not prohibit mountaintop mining but called for minimal or 
no filling of valleys with mining debris (EPA, 2010). The guidance was effective im- 
mediately, even though no public comments were solicited and no benefit-cost anal- 
ysis was undertaken. In particular, the new guidance expects mining projects to ad- 
here to strict limits on conductivity levels in streams (a measure of salinity in 
water). But EPA’s numeric approach was based on two draft scientific documents 
that were not yet finalized (Copeland, 2012). 

A year earlier (October 2009), EPA also stunned the industry by reversing a 2007 
decision of the Army Corps of Engineers to approve a 2,300-acre mining operation 
in Logan County, West Virginia (Ward, 2009; Copeland, 2010). The Spruce #1 Mine 
in Logan County, which had been scaled back to address environmental concerns, 
was still the largest mountaintop removal mine in West Virginia history (Ward, 
2009). Meanwhile, EPA took more than a year to make decisions on 175 proposed 
mining sites. It ultimately signed off on only 48 (EPA IG, 2011; Quinones, 2011; 
Fahrenthold, 2010). EPA argued that it was using legal authority under the Clean 
Water Act and its new technical approach to assessing water quality impacts. The 
industry countered that EPA’s new, unprecedented regulatory approach would effec- 
tively prohibit a majority of surface coal mining in Appalachia, and the entire mat- 
ter is now the subject of expensive, time consuming litigation in multiple federal 
courts (Copeland, 2011). 

A key lesson from this example is that changes in regulatory policy accomplished 
through press releases, memoranda of understanding, policy statements and guid- 
ance documents can have the same costly impact, at least in the short run, as an 
official rulemaking under the Administrative Procedure Act. Congress should re- 
quire agencies, when making significant shifts in regulatory policy, to support those 
shifts with a benefit-cost analysis that is informed by a public comment process. In 
effect, what is now required for rulemakings should apply to regulatory policy shifts 
initiated through press releases, memoranda of understanding, policy statements, 
and guidance documents. 

Second, federal regulators are refusing to use their power to restrict or reform regu- 
latory activities by the states that are unnecessarily costly to industry. Of particular 
concern are arbitrary inconsistencies in state regulations that burden companies that 
sell products across state lines. In some cases, federal regulators collaborate with 
state regulators in the promulgation of overly costly rules that completely evade ben- 
efit-cost requirements and/or OIRA review. 

A sobering example of this behavior is the recent decision of federal regulators 
to allow the State of California to require that automakers produce an increasing 
number of zero-emission vehicles (ZEVs) from 2018 to 2025. (As a practical matter, 
a ZEV under California criteria is likely to be a plug-in vehicle that is powered en- 
tirely or partly by electricity, though some hydrogen-powered vehicles also qualify). 
By 2025, each major automaker doing business in California is required to sell 
enough ZEVs to comprise at least 15% of their new-vehicle sales in California 
(CARB, 2011). Since the cost of producing a ZEV is currently $10,000 to $20,000 
per vehicle greater than the cost of producing a similar gasoline-powered vehicle, 
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the ZEV program is certainly worth reviewing from a cost-benefit perspective. If 
California succeeds in compelling the sale of 1.4 million ZEVs by 2025 at an extra 
cost of $10,000 per vehicle, the overall cost to consumers will be in the neighborhood 
of $14 billion. 

According to the State of California, the ZEV program is evolving from a tradi- 
tional focus on public health protection from localized air pollution (smog and soot) 
to a new focus on control of greenhouse gases linked to the global phenomenon of 
climate change. Both rationales remain but, due to the dramatic progress in reduc- 
ing smog and soot from new gasoline-powered vehicles, California regulators ac- 
knowledge that the future rationale for the ZEV program will be the control of 
greenhouse gases (CARB, 2011). 

Under the national Clean Air Act, California regulators are given special regu- 
latory privileges because of the poor air quality in southern California but California 
is not permitted to issue its own rules without permission from the federal govern- 
ment. Congress wanted to make sure that California’s regulatory actions are nec- 
essary and appropriate, since automakers might be forced to design and produce a 
different fleet of cars and trucks for California than for other states. (There are 
about ten states that have chosen to align with California’s standards but I shall 
simplify the presentation by referring to compliance in California). Moreover, the 
statute underpinning the Department of Transportation’s Corporate Average Fuel 
Economy (CAFE) program prohibits all 50 states (including California) from adopt- 
ing any regulatory programs “related to” the fuel economy of vehicles, since that is 
the province of CAFE. There may be creative legal arguments that can rescue an 
unnecessary and costly California ZEV program from litigation trouble, but surely 
Congress, through new legislation, has the power to subject California’s ZEV pro- 
gram to serious cost-benefit analysis and OIRA review under a national regulatory 
reform statute. So the key legislative questions are: Is the California ZEV program 
necessary and appropriate, and does it have any plausible benefit-cost justification? 

The case for the California ZEV rule is certainly questionable, given the force of 
the following arguments: 

— California regulators cannot slow global climate change to a meaningful de- 
gree unless China and India control their greenhouse gas emissions but the 
California ZEV program does not — and cannot — cover China and India; 

— The Obama administration, through a joint rulemaking of EPA and DOT, has 
already mandated a sharp reduction in greenhouse gases from new cars and 
light trucks for model years 2017 to 2025 through a performance standard, 
a numeric standard based on carbon emissions that allows automakers to un- 
dertake some averaging of low-emitting and high-emitting vehicles (EPA- 
NHTSA, 2011); 

— The joint EPA-DOT rule already provides generous compliance incentives for 
manufacturers who offer ZEVs (e.g., a ZEV’s “upstream” emissions at the 
electric power plant are ignored and each ZEV may be counted more than 
once in the compliance process) to supplement the federal government’s gen- 
erous $7500 income tax credit to purchasers of ZEV-like vehicles; 

— The California ZEV program may not accomplish additional greenhouse-gas 
control (beyond the control achieved by the EPA-DOT joint rule) because any 
extra ZEVs produced and sold due to California’s rule will be offset in the pro- 
duction plans of automakers by extra sales of more high-emitting vehicles in 
the 50 states covered by the EPA-DOT rule; and 

— The California ZEV program, by forcing automakers to sell more expensive 
vehicles that are cheaper to operate, will exacerbate greenhouse gas emissions 
due to two perverse behavioral responses: some consumers will hold on to 
their old, high-emitting vehicles longer than they would otherwise 
(Gruenspecht, 2001), and those consumers who do purchase an expensive ZEV 
will drive them more miles each year because electricity is cheaper than gaso- 
line (Tierney, 2011; Bialik, 2009). 

Even if these arguments are overstated, and the ZEV program is determined to 
be a promising contributor to global greenhouse gas control, it is highly unlikely 
that the program would pass a cost-benefit test under the official technical guidance 
in OMB Circular A-4, which governs regulatory analysis in the federal government. 

The staff of the California Air Resources Board released in December 2011 a rudi- 
mentary analysis aimed at providing some analytic justification for the tighter ZEV 
requirements for model years 2018 to 2025. The basic result of the staff analysis 
is that the energy savings provided by ZEVs, accumulated over the vehicle’s life, are 
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about equal to the $10,000 additional cost of producing a ZEV (CARB, 2011, Table 
5.7). 

The State of California does not have an OIRA-like office and thus CARB staff 
have considerable analytic discretion, more than EPA or DOT analysts have. Based 
on a careful read of the CARB analysis, I noted several analytical assumptions that 
would be unlikely to survive a careful OIRA review under OMB Circular A-4. 

1. The cost of producing ZEVs will decline by about 40% between today and 2025 
due to learning by doing in the manufacturing process. The 40% figure is at the top 
of the range of estimates in the literature on learning by doing in the manufacturing 
sector. However, the battery advances necessary to satisfy the consumer’s demand 
for driving range may cause the cost of future ZEVs to increase, not decline. CARB 
staff have also ignored the possible increase in prices of rare earths and lithium — 
these are inputs to lithium ion batteries and electric motors — that may result from 
Chinese actions, once the U.S. transport sector becomes significantly dependent on 
ZEVs. Rare earths and lithium currently account for a small percentage of the cost 
of producing a ZEV but that percentage could rise significantly in ways that are dif- 
ficult for the United States to control. The Obama administration has recently 
joined with the EU and other nations in a WTO action against China, citing Chinese 
price manipulation of rare earths through export restrictions (Lee, 2012). 

2. The ZEV will last for an average of 14 years and be driven for 186,000 miles. 
These figures are on the high end of the range of estimates of average light-duty 
vehicle lifetime and mileage. 

3. A 5% real discount rate is applied to future fuel savings to express them in 
present value. A 7% discount rate is typically applied to future fuel savings. Chang- 
ing this assumption alone is likely to reverse the conclusion of CARB’s “payback 
analysis”. 

4. A long-term gasoline price of $4 per gallon is assumed. This figure could be 
too low or too high in the short run but fuel prices in the USA can be brought well 
below $4 per gallon over the 2018-2050 period if the US enacts enlightened energy 
policies (e.g., expanded oil and gas production in the USA in conjunction with the 
tighter CAFE standards and other consumer-focused conservation measures to re- 
duce demand for oil). 

Overall, based on the implausibility of CARB’s assumptions, it seems unlikely 
that a ZEV mandate would pass a careful payback analysis from the consumer’s 
perspective, at least not ZEVs produced in the pre-2025 period. Consumers may be 
further disinclined to purchase PEVs if the federal and state tax incentives are re- 
duced for fiscal reasons (California has already reduced its ZEV rebate from $5,000 
to $2,500 and the U.S. Congress has not renewed the $2,000 tax credit for the costs 
of installing a recharging system in one’s home). 

If ZEVs prove to be a loser in the eyes of the consumer, automakers and dealers 
will have a difficult time selling them. The early commercial experiences with the 
Nissan Leaf and the Chevrolet Volt suggest that commercialization of ZEVs will not 
be easy. Moreover, surveys of consumers indicate that they are not willing to pay 
a large price premium to obtain the advantages of a plug-in vehicle (White, 2012; 
Woodyard, 2011; Child and Sedgwick, 2012). Under these circumstances, either the 
ZEV mandate will have to be relaxed (as has occurred in the past) or automakers 
and dealers will have to cut prices of ZEVs, incur substantial losses on each ZEV 
that is sold, and raise prices on all non-ZEV products to cover the losses. In effect, 
the ZEV mandate will become a price increase on all new vehicles sold in the United 
States (a troubling scenario that is acknowledged in the CARB document). If this 
occurs, the result will be fewer new vehicle sales throughout the United States and 
fewer jobs at plants where new non-ZEV vehicles are produced and at plants of sup- 
pliers of non-ZEV vehicles. 

The job losses from the ZEV mandate are unlikely to occur in the State of Cali- 
fornia because very few automotive suppliers and vehicle assembly plants are lo- 
cated in California. This is a point noted in the CARB document. Here are some 
examples of plants that might be adversely impacted, since they are busiest North 
American plants that assemble non-ZEV vehicles (measured by 2011 production lev- 
els). 


1. VW/Puebla, Mexico 514,910 

2. Ford/Kansas City, Missouri 460,338 

3. Nissan/Aguascalientes, Mexico 410,693 

4. GM/Oshawa, Ontario 380,149 

5. Ford/Dearborn, Michigan 343,888 

6. Hyundai/Montgomery, Alabama 342,162 

7. Nissan/Smyrna, Tennessee 333,392 
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8. Ford/Hermosillo, Mexico 328,599 

9. Toyota/Georgetown, Kentucky 315,889 

10. Ford/Louisville, Kentucky 310,270 

The supplier community for non-ZEV vehicles also has a broad geographic dis- 
tribution (including many plants outside the United States) but many suppliers lo- 
cate their plants near assembly plants in the United States (e.g., in the Midwest 
and the South). 

The CARB analysis does not make employment forecasts outside of California 
with and without the ZEV regulation. CARB does, however, forecast positive job im- 
pacts in California because a variety of the companies that makes recharging equip- 
ment for electric vehicles are located in California (CARB, 2011, 68-9). I think it 
is fair to say that the employment analysis of the California ZEV mandate, if had 
been conducted under OIRA review, would have looked at many more regions of the 
United States than the state of California. 

In summary, federal regulators have permitted the State of California to promul- 
gate a costly ZEV mandate that, in reality, may do little or nothing to protect the 
world against the forces of global climate change. The economic impacts of the Cali- 
fornia program are likely to be significant and nationwide in scope. A comprehensive 
benefit-cost analysis of the ZEV program has not yet been performed, yet the pro- 
gram is already on a clear path toward implementation. 

Congress can address this problem in a general regulatory reform bill. In par- 
ticular, federal agencies should be required to use their powers to restrict or reform 
state regulatory actions to ensure that regulatory benefits justify costs. When a fed- 
eral agency decides to allow state regulators to issue rules with national economic 
ramifications, the agency should be required to justify the decision with a benefit- 
cost analysis under OMB Circular A-4. 

Third, federal regulators are issuing hazard determinations that appear to be at 
tension with findings reported by committees of the U.S. National Research Council / 
National Academy of Sciences. A hazard determination is a claim that exposure to 
a technology or chemical substance is known to be hazardous to human health. Con- 
gress can address this problem by requiring OIRA and/or the White House Office 
of Science and Technology Policy (OSTP) to resolve disputes about hazard, at least 
in cases where there have been clear determinations by NRC I NAS. 

The federal government’s recent handling of formaldehyde illustrates this conun- 
drum. Formaldehyde is a widely used industrial chemical that is useful in activities 
ranging from housing construction to health care services. Each year sales of form- 
aldehyde are worth about $1.5 billion and products that make use of formaldehyde 
are linked to about four million jobs and $145 billion in economic activity. It is esti- 
mated that, if formaldehyde had to be substituted in the U.S. economy, consumers 
would incur costs of about $17 billion per year. The industrial sector where form- 
aldehyde generates its largest economic value is the housing industry. 

Human exposures to formaldehyde are already heavily regulated by multiple fed- 
eral agencies because high doses of formaldehyde are known to cause irritation of 
the respiratory system and a rare form of nasal cancer. Spurred by a provocative 
report (IARC, 2004) from an international organization in Lyon, France, EPA — 
through the Integrated Risk Information System — made a preliminary determina- 
tion in 2010 that formaldehyde exposure is known to cause leukemia as well as 
nasal cancer (EPA, 2010). If the scientific evidence is definitive, EPA should make 
a definitive hazard determination, since it may help trigger a variety of regulatory 
and market-based actions that offer additional protection to workers, consumers, 
and the general public. 

A hazard determination should not, however, be based on inconclusive scientific 
information. An official determination that formaldehyde exposure causes leukemia 
has the potential to cause a variety of adverse impacts on industry (e.g., lawsuits 
among people who have leukemia and may have been exposed to formaldehyde, and 
voluntary product withdrawals), even before any new federal regulation is adopted. 
The stigma of a hazard determination, once imposed, is very difficult to erase, even 
if the technology or substance is completely exonerated through additional scientific 
research. 

In this case, industrial scientists were skeptical of EPA’s preliminary determina- 
tion because the epidemiological literature on formaldehyde is difficult to interpret 
with confidence and the biological mechanism (i.e., how formaldehyde causes leu- 
kemia) is not clear. They persuaded Congress to compel EPA to subject their sci- 
entific evidence and reasoning to independent review by a panel of the National Re- 
search Council/National Academy of Sciences, an official scientific advisory group to 
the federal government. In a rather critical report, the NRC/NAS panel raised seri- 
ous questions about EPA’s theory that formaldehyde exposure causes leukemia 
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while reaffirming the known link between formaldehyde exposure and respiratory 
cancer (NRC, 2011; Jacobs, 2011). NRC/NAS also raised broader questions about the 
scientific credibility of EPA’s IRIS process since there is a pattern of NRC/NAS 
questions about EPA’s hazard determinations (e.g., in the cases of dioxin and per- 
chlorate). 

Before EPA could respond to the NAS/NRC report, an entirely different federal 
agency — the Department of Health and Human Services’ National Toxicology Pro- 
gram (HHS-NTP) — included in its Annual Report to Congress an addendum on 
formaldehyde. The addendum makes a strong claim about the formaldehyde-leu- 
kemia link that is similar to the preliminary EPA claim (NTP, 2011). NTP makes 
a limited effort to reconcile its view with the view of NRC/NAS but ultimately ac- 
knowledges that it agrees with NRC/NAS’s view that it is not known — from a bio- 
logical mode of action perspective — how formaldehyde is causing leukemia. NTP 
takes the position that a substance can be known to cause cancer even if the biologi- 
cal mode of action is unknown. 

A key question becomes who in the federal government should be in charge of 
managing and resolving these issues. The actions of EPA and HHS-NTP may not 
appear to be “regulations” but they are “science-policy” determinations that can 
have the practical impact of a regulation (e.g., economic burdens). Before making 
these kinds of determinations, agencies should be expected to make an assessment 
of whether significant economic impact may result, if the impact is likely to be sig- 
nificant, an independent review by an organization such as NRC/NAS should be re- 
quired, and federal agency compliance with the findings of the NRC/NAS panel 
should be overseen by OIRA and/or OSTP in consultation with other interested fed- 
eral agencies. 

In order to play this role effectively, OIRA and OSTP will need a modest increase 
in scientific staffing above their current levels. However, it is important to recognize 
that the roles of OIRA and OSTP are not to redo the agency’s hazard determination. 
Instead, the OIRA/OSTP role is to determine whether a hazard determination 
should be referred to NRC/NAS and, if so, whether the agency has adhered to the 
determinations made by NRC/NAS in the agency’s final determination. OIRA and 
OSTP will also supervise interagency discussions of these matters, since multiple 
federal agencies may have an interest. 

Finally, federal regulators, after being sued by pro- or anti-regulation activist 
groups, are entering into binding agreements with litigants that call for new 
rulemakings within specified deadlines. The rulemaking commitments are being 
made prior to any benefit-cost analysis or public comment and without OIRA review. 
Sometimes the deadlines are set in a manner that ensures that benefit-cost analysis 
and OIRA review will be compromised. Congress should constrain agency powers to 
enter into such settlements without first conducting appropriate analysis (to deter- 
mine whether a rule is necessary and desirable) and seeking public comment. Con- 
gress should require that ample time be made available for OIRA review. 

During my tenure at OMB, I experienced the consequences of “regulation by con- 
sent decree” on several occasions. For example, EPA entered into a litigation settle- 
ment that virtually committed the agency to an expensive rulemaking aimed at re- 
ducing mercury emissions from coal-fired power plants. When EPA staff briefed me 
on the benefit-cost basis for the mercury rule, it became clear that many of the 
emissions reductions expected from the mercury rule were already to be accom- 
plished by another rule aimed at reducing nitrogen dioxide emissions from coal 
plants. (The same control technology that reduces nitrogen dioxide also reduces 
oxidized mercury but not elemental mercury). According to EPA staff, the residual 
benefits (of reducing elemental mercury) were not sufficient to justify the entire cost 
of the mercury rule, yet the agency was legally committed to issuing a rule by a 
fixed deadline, and expectations for a rule had been established in the environ- 
mental advocacy community. EPA tried to craft a different rationale for the mercury 
rule based on the “co-benefits” resulting from simultaneous control of a different pol- 
lutant, particulate matter. In principle, co-benefits should be considered in such a 
rulemaking. The obvious counterargument to this position is that direct regulation 
of particulate matter from many sources (not just coal plants) might be a more cost- 
effective method of capturing those benefits. With a judicial deadline forcing our 
hand, we did work with EPA to issue a mercury rule but it had a weak benefit- 
cost justification. The rule was ultimately overturned in court for reasons unrelated 
to the benefit-cost issue. 

The lesson I drew from this example is that regulators are not necessarily reluc- 
tant, during settlement negotiations, to commit themselves to rulemakings that 
have not yet been analyzed from a cost-benefit perspective. If we are serious about 
regulatory reform, this practice needs to be restrained. I am pleased that legislators 
are already looking for solutions. For example, I understand that Congressmen Ben 



35 


Quayle, Dennis Ross and Howard Coble have introduced H.R. 3862 “Sunshine for 

Regulatees and Settlements Act of 2012” and this bill has already been discussed 

at a separate hearing. 

Thank you for the opportunity to submit this testimony. 
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Mr. Coble. You beat the red light. I was asleep at the switch. 
I didn’t know you had concluded. Thank you, sir. 

Professor Katzen? 

I mean, you were finished, were you not, Dean? You were 
through with your testimony, or did I cut you off? 

Mr. Graham. Yes, sir. I was through. I did not conclude very elo- 
quently, though. 

Mr. Coble. Pardon? 

Mr. Graham. I did not conclude very eloquently. 

Mr. Coble. Well, you did it very well. 

Professor Katzen, you are recognized for 5 minutes. 

TESTIMONY OF SALLY KATZEN, VISITING PROFESSOR OF LAW, 
NEW YORK UNIVERSITY SCHOOL OF LAW 

Ms. Katzen. Thank you, Mr. Chairman, and I do appreciate the 
opportunity to be here today. 

As you noted in your opening comments, there have been a lot 
of polls and surveys and rhetoric about the increase of regulation 
under the Obama administration and the resulting drain on the 
economy. And apparently from the earlier discussion, everybody 
has a set of data that they can cite to with regard to the costs and 
the numbers of regulations. The credible data that I have looked 
at makes one point that I do not think was disputed earlier and 
that is that the net benefits of the regulations issued during the 
first 3 years of the Obama administration are quite substantial and 
that society is better off as a result. 

Now, there are obvious difficulties of and limitations on quanti- 
fying and monetizing the consequences of regulation. But if one is 
going to talk about the costs and one is going to champion cost/ben- 
efit analysis, then I think equal attention should be paid to the 
benefits. 

President Obama has taken several steps to ensure that the reg- 
ulations that his Administration issues protect the public health, 
safety, and the environment while promoting economic growth. I 
believe the record of his Administration is strong and positive and 
the path charted during the last few years is the right path to pur- 
sue. He has put more emphasis and energy into the lookback initia- 
tive than any of the former Administrations that undertook such 
an effort, including the one that I served in and the one that Dr. 
Graham served in. And President Obama has been more aggressive 
than his predecessors in extending sound regulatory principles to 
the independent regulatory commissions, and this brings me to my 
second point. 

Dr. Graham speaks of broadening the scope of Federal agency ac- 
tion and you asked what can the Congress do. I would suggest that 
the place to start is with the IRC’s. There is considerable public 
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support across the spectrum for extending executive order require- 
ments to the independent regulatory commissions. And the Presi- 
dent’s Council on Jobs and Competitiveness included this as one of 
its recommendations for regulatory reform, calling on Congress to 
take the lead rather than the President. 

The concern is well documented, and that is that IRC’s do not 
typically engage in the analysis that we have come to expect of ex- 
ecutive branch agencies. This is troubling because there is likely to 
be a lot of regulations issued pursuant to the Dodd-Frank Act, 
much of which will be generated by the IRC’s. 

Past Presidents of both political parties have been reluctant to 
extend executive order requirements for economic analysis and 
OIRA review to the IRC’s out of deference to Congress. So a sense 
of the Congress that such a course would be desirable would go a 
long way to ameliorate any concerns in this area, or Congress could 
simply pass a bill authorizing the President to take such action. 

Third, President Obama has focused needed attention on the 
issue of cumulative costs of regulation. Often an industry or sector 
is subject to regulation under various programs from a single divi- 
sion, under various divisions within a single agency, or by several 
agencies. And over time, the risk of contradictory or inconsistent 
requirements or unreasonable cumulative requirements becomes 
more of a possibility. The President’s Council noted its concern 
with cumulative costs of regulation, and you heard earlier that 
OIRA has now issued guidance to the agencies providing various 
steps for them to take, and factors for them to consider, to give 
more content to the words of the executive order. 

In my written testimony, I suggest that OIRA could go further 
and use the planning process in section 4 of EO 12866 to construct 
a framework for addressing the problems of cumulative costs. Cur- 
rently both executive branch agencies and IRC’s provide semiannu- 
ally a summary of the most important regulatory actions they ex- 
pect to issue in proposed or final form in that fiscal year or there- 
after. These are published in the regulatory agenda, but the exer- 
cise is more of a paper exercise than an analytical tool. I would 
hope that the Administration would use this tool to better assess 
cumulative burdens, and I spell this out in my written testimony, 
which brings me to my last point. 

Resources. It was mentioned in a couple of the opening state- 
ments. When President Reagan tasked OIRA with the responsi- 
bility for centralized review of regulations, there were over 80 pro- 
fessionals at OIRA. The current number is roughly half of that. 
Meanwhile over the years, Congress has assigned OIRA substantial 
additional responsibilities, including administering various provi- 
sions of the Unfunded Mandates Reform Act, the Reg Flex Act, the 
Information Quality Act, and compiling and filing various reports 
to Congress. Now, the same can be said for the regulatory agencies; 
they have been asked to do more with the same or fewer resources 
as we straight-line or chip away their budgets. 

But the focus of this hearing is on OIRA where the disparity be- 
tween responsibilities and resources is very clear. In fact, each of 
us here is suggesting that OIRA do even more, and I think the an- 
swer is they need more, resources I understand the appeal for 
smaller Government, but having the privilege of having served as 
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an Administrator of OIRA, I believe that the OIRA staff is the best 
investment we have in further progress in the regulatory area. 
Again, the President’s Council called for an increase in resources, 
and I strongly concur with that recommendation. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Katzen follows:] 

Prepared Statement of Sally Katzen, Visiting Professor of Law, New York 
University School of Law, and Senior Advisor at the Podesta Group 

Chairman Coble, Ranking Member Cohen, Members of the Subcommittee. Thank 
you for inviting me to testify today about the Office of Information and Regulatory 
Affairs (OIRA) and the state of federal regulatory policy and practice under the 
Obama Administration. The last oversight committee hearing was in July 2010, and 
much has happened since then. I believe that the record is strong and positive, and 
the path charted during the last few years is the right path to pursue. 

I served as the Administrator of OIRA at the Office of Management and Budget 
(OMB) for the first five years of the Clinton Administration, then as the Deputy As- 
sistant to the President for Economic Policy and Deputy Director of the National 
Economic Council, and then as the Deputy Director for Management of OMB. After 
leaving the government in January 2001, I taught administrative and constitutional 
law courses at various law schools and courses in American Government at several 
undergraduate institutions. Currently I am teaching a seminar in advanced admin- 
istrative law and a first-year course, the Administrative and Regulatory State, as 
a Visiting Professor at NYU School of Law. I am also a Senior Advisor at the Pode- 
sta Group here in Washington. Before entering government service in 1993, I was 
a partner at Wilmer, Cutler & Pickering, specializing in regulatory and legislative 
issues, and among other professional activities, I served as the Chair of the Amer- 
ican Bar Association Section on Administrative Law and Regulatory Practice (1988- 
89). During my government service, I was the Vice Chair (and Acting Chair) of the 
Administrative Conference of the United States (ACUS). Since leaving the govern- 
ment in 2001, I have written articles for scholarly publications and have frequently 
been asked to speak on administrative law in general and rulemaking in particular. 

There has been a great deal of rhetoric about the increase of regulations, and the 
drain on the economy of the resulting regulatory burden, under the Obama Admin- 
istration. There have, however, been very few facts to support these assertions or 
to put the available data in context. The data that I have seen — filed in Reports 
to Congress by OMB and in testimony and other statements by those who have com- 
piled and analyzed the information — tell a very different story. 

Last Friday, March 16th, OIRA posted to its website a draft of its 2012 Report 
to Congress on the benefits and costs of federal regulation, which contains the latest 
available data. [These Reports to Congress have been submitted annually for over 
a decade now, by administrations of both political parties, presenting consistent 
data sets compiled by the career staff using the same methodology over the years.] 
The draft 2012 Report shows that while the number of significant rules issued in 
the first three years of the Obama Administration was higher than the number 
issued during the last three years of the Bush Administration, the estimated total 
cost of those rules was virtually the same. More importantly, the total estimated 
benefits of the rules issued during the first three years of the Obama Administra- 
tion was significantly greater than the costs of those rules, leading to substantial 
net societal benefits from the rules issued during the Obama Administration. The 
draft Report candidly discusses the difficulties of and limitations on monetizing 
costs and benefits, but clearly if one is going to speak of regulatory costs, and em- 
brace cost/benefit analysis, then it is critical that one also acknowledge regulatory 
benefits. 

It was interesting to note that, contrary to the claims of ever increasing regu- 
latory activity by the Obama Administration, the data in the draft Report show that 
the number and costs (but not the benefits) of significant rules issued in 2011 was 
actually lower than those issued in 2010. It is possible that the number and/or cost 
of regulations would increase in 2012 (although I would be surprised if the net bene- 
fits would not also increase significantly). I say this because the 111th Congress en- 
acted several major pieces of legislation, including the Patient Protection and Af- 
fordable Care Act and the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, both of which include delegations of authority to federal agencies and called for 
hundreds of regulations to implement these laws. That is what the Constitution as- 
signs to the Executive: “to take care that the laws be faithfully executed.” (Art. II, 
Sec. 3.) There may be some in the current Congress who want to repeal these laws, 
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but their efforts to that end have so far been unsuccessful, and as long as the laws 
are on the books, the agencies are responsible for issuing implementing regulations 
giving effect to the legislative mandates. 

Since the last oversight hearing, there have been other events involving OIRA 
that are worth mentioning. The most important is President Obama’s signing Exec- 
utive Order 13563, which called for restoring a proper balance in regulations (pro- 
tecting public health, safety and the environment while promoting economic growth) 
and which reaffirmed the importance of centralized review and OlRA’s role in that 
effort. It is obvious from a number of well publicized actions that these directives 
are having an effect. It is also obvious that the agencies are taking seriously the 
President’s directive to engage in a retrospective review of existing regulations to 
reduce, improve or eliminate those regulations that are outmoded, ineffective or un- 
duly burdensome. I should note that every recent President has called for a review 
of existing regulations, including Presidents Clinton and George W. Bush, but I 
have never seen the emphasis and energy that the current Administration is putting 
into this effort. 

President Obama has also been more aggressive than his predecessors in extend- 
ing sound regulatory principles to the Independent Regulatory Commissions 
(IRCs) — those multi-headed agencies, such as the SEC, FCC, FTC, FEC, etc., whose 
members do not serve at the pleasure of the President and can be removed only for 
cause. Since the inception of centralized regulatory review by OIRA, the IRCs were 
treated differently than Executive Branch agencies. Neither President Reagan’s Ex- 
ecutive Order (EO 12291) nor President Clinton’s Executive Order (EO 12866) ex- 
tended the requirements for economic analysis or OIRA review of proposed rules to 
the IRCs (although President Clinton did include the IRCs in Section 4’s Planning 
Mechanism provisions of EO 12866). In both 1981 and 1993, the legal advisors to 
the executive order draftsmen concluded that the President had authority to impose 
these analytical requirements and review the rules of IRCs, but they decided not 
to do so for political reasons — namely, out of deference to the Congress. 

Like his predecessors, President Obama did not extend centralized review to the 
IRCs in EO 13563. But he did issue an Executive Order in July 2011 (EO 13579) 
urging the IRCs to “promote th[e] goal” in EO 13563 of producing a regulatory sys- 
tem protecting “public health, welfare, safety and our environment while promoting 
economic growth, innovation, competitiveness, and job creation.” Moreover, he sin- 
gled out the requirements concerning “public participation, integration and innova- 
tion, flexible approaches, and science” and stated that “[t]o the extent permitted by 
law, independent regulatory agencies should comply with these provisions.” In addi- 
tion, he directed the IRCs to develop plans within 120 days for retrospective review 
of their existing rules, “consistent with law and reflecting [theirl resources and regu- 
latory priorities and processes.” 

I would encourage the President to go further and extend the provisions of the 
applicable Executive Orders relating to economic analysis and OIRA review of pro- 
posed regulations to the IRCs. There is considerable support across the political 
spectrum for such an effort, and the President’s Council on Jobs and Competiveness 
specifically included this as one of its recommendations for regulatory reform in 
both its interim and final reports (although it called on Congress, rather than the 
President, to take the lead on this issue). About a year ago, Resources for the Fu- 
ture (a centrist think tank) held an all-day conference where various scholars and 
former government officials (from both sides of the aisle) from five different IRCs 
explored the status of IRC analysis in rulemaking and the agencies’ potential to do 
more. The materials compiled for that conference would provide a solid foundation 
for your further consideration of this issue. 

The concern is that the IRCs do not typically engage in the analysis that has 
come to be expected for Executive Branch agencies. For example, in the draft 2012 
OMB Report to Congress referred to earlier, it appears that roughly half of the rules 
developed by the IRCs over a ten-year period have no information on either costs 
or benefits, and those that do have very little monetization of benefits and costs; 
the draft cites the Government Accountability Office (GAO) for reporting that “none 
of the 17 rules [issued during FY2011] assessed both anticipated benefits and costs.” 
This is very troubling because, as noted above, there is likely to be a large increase 
in regulations under the Dodd-Frank Act, the vast majority of which will be origi- 
nating from IRCs. 

While there appears to be a growing consensus on requiring IRCs to conduct eco- 
nomic analyses in developing their rules, there is less agreement on whether and, 
if so, what entity should review and critique those analyses the way OIRA reviews 
the work of Executive Branch agencies. It is generally accepted that nothing focuses 
the mind like knowing that someone will be reading (or listening) to your paper (or 
presentation), and that such review virtually always improves the product. For all 
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practical purposes, the way Executive Branch agencies and IRCs conduct rule- 
making is the same, but the differences between the two types of agencies in terms 
of their structure and their relationship to the President have led me to conclude 
that the review process or the “enforcement” of any requirement for economic anal- 
ysis should not — possibly, cannot — be the same without compromising the independ- 
ence of the IRCs when they do not acquiesce in OIRA’s assessment. 

Congress confronted this very question in the Paperwork Reduction Act, where it 
provided for OIRA review of information collection requests (i.e., government forms) 
from all agencies, Executive Branch and IRCs. The solution Congress adopted was 
to authorize OIRA to approve or disapprove paperwork from Executive Branch agen- 
cies directly (Sec. 3507(b) and(c)), but to allow IRCs to void any disapproval by ma- 
jority vote, explaining the reasons therefor (presumably in a public meeting) (Sec. 
3507 (f)). A variation on that approach could be used for regulatory review, whereby 
OIRA would provide its views of the underlying analysis in writing to the IRC, and 
that document would be presented to the Commission (presumably in a public meet- 
ing), where the critiques/suggestions could be discussed and disposed of (accepted 
or dismissed) per the will of the Commission before final approval of the regulatory 
action. 

As noted above, past presidents of both political parties have been reluctant to 
extend executive order requirements for economic analysis and centralized review 
by OIRA to the IRCs out of deference to Congress. A Sense of the Congress that 
such a course would be desirable would go a long way to ameliorate any concerns 
in that regard. Or Congress could pass a bill authorizing the President to take such 
action, which I think the President would likely sign. Alternatively, Congress could 
designate an entity outside the Executive Branch as the reviewer of the economic 
analysis undertaken by the IRCs. Two obvious candidates are the GAO and the 
Congressional Budget Office (CBO). The former was given a limited (check the box) 
role in reviewing and commenting (to Congress) on the regulations issued by IRCs 
under the Congressional Review Act, and the latter already has analytical capacity 
that could be directed to this effort. Both of these entities would need additional 
staff and resources if they were assigned this task, as would OIRA. While neither 
GAO nor CBO has OIRA’s level of expertise or experience with reviewing economic 
analyses, both have the “virtue” of being identified with Congress rather than the 
President, which may be important to those who read “independent regulatory com- 
mission” as independent of only one and not the other political player. 

President Obama has also focused needed attention on the issue of the cumulative 
costs of regulation. Often an industry or a sector of the economy is subject to regula- 
tion under various programs — indeed, under various offices or divisions within a sin- 
gle agency or by several agencies. Over time, the risk of contradictory or incon- 
sistent requirements or unreasonable cumulative requirements becomes more of a 
possibility. EO 12866 mentioned “the costs of cumulative regulations” toward the 
end of a statement of principles governing rulemaking. (Sec.l (b) (11).) EO 13563 
gave it more prominent attention. (Sec.l (b) (2).) But more can and should be done 
to give content to these words. 

OIRA has traditionally focused virtually all of its time and resources on the re- 
view of individual regulatory actions developed by the agencies — one at a time (ex- 
cept where two or three arrive in close proximity to one another). While this review 
is critical not only in providing a dispassionate and analytical “second opinion” on 
an agency’s significant regulatory actions and in ensuring that each new significant 
regulatory action is consistent with the President’s policies and priorities (as well 
as coordinating regulatory policy within the Executive Branch through the inter- 
agency process over which it presides), I think OIRA should do more than just one- 
by-one reviews. The issues plaguing our country are not likely to be solved by a sin- 
gle regulatory action, nor do they always fit neatly in one agency. Whether it be 
clean air, worker safety, food purity, energy efficiency, or a host of other issues that 
are of concern, it is often essential to look beyond the specific proposal du jour and 
consider the broader picture — in effect, construct a framework for addressing the 
problem, allocating resources, and ensuring a coherent and comprehensive regu- 
latory solution. 

The mechanism for embarking on and developing such an approach is already in 
place — Section 4 of Executive Oder 12866, “Planning Mechanism.” Under sub-sec- 
tion (c), “The Regulatory Plan,” both Executive Branch agencies and IRCs must 
send to OIRA (for OIRA review and circulation to other interested agencies) a docu- 
ment that includes a statement of the agency’s regulatory objectives and priorities 
as well as a summary of “the most important significant regulatory actions that the 
agency expects to issue in proposed or final form in that fiscal year or thereafter.” 
These materials are published in the semi-annual Unified Regulatory Agenda, but 
the process itself has become more of a paper exercise than an analytical tool. This 
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is not new; before, during and after my tenure at OIRA, the focus was on the trans- 
actions. But it does not have to be that way. Professor Peter Strauss of Columbia 
law School and others have called for OIRA to put meat on the bones of this plan- 
ning process. I concur. 

This initiative and extending OIRA review to the IRCs are, in my view, definitely 
worth pursuing. But OIRA cannot take on these tasks with its existing resources. 
When President Reagan signed EO 12291, there were over 80 professionals at 
OIRA; the current number is roughly half of that. I understand the widespread ap- 
peal for smaller government as an abstract concept. But it would, in my opinion, 
be penny-wise and pound foolish to seek to apply that concept indiscriminatorily 
across all programs and agencies. As the President’s Council on Jobs and Competi- 
tiveness stated in its final report: “Thorough review by OIRA improves the quality 
of regulatory analysis and decisions .... Even modest improvements in regula- 
tions can yield billons of dollars in benefits to the public.” Having had the privilege 
of serving as Administrator of OIRA, I am convinced that the staff of OIRA is one 
of the best investments we can make to continue progress in the regulatory arena. 
For that reason, I agree with the Council’s recommendation that “OlRA’s staff be 
increased to a level that will permit it to conduct meaningful review of both execu- 
tive branch and independent agency regulations.” 

Thank you again for inviting me to participate in this hearing, and I look forward 
to answering any questions you may have. 


Mr. Coble. Thank you, Professor Katzen. 

Good to have all three of you with us. 

Dean Graham, the Obama administration and OIRA — it has 
been said that they have failed to assess both the cost and the ben- 
efits of new major regulations. Is that because of lack of — well, first 
of all, do you agree with it? Is it because of lack of techniques to 
identify costs and benefits, a lack of willpower at OIRA, or a lack 
of adequate staff at OIRA, or a combination of all of the above? 

Mr. Graham. Well, the easy answer is it is a combination of all 
of the above. 

And having heard the testimony from earlier in the hearing, I 
think one thing that is important to keep in mind is a lot of the 
impetus for this regulation — and I do not mean to say this too loud- 
ly since we are in the Congress, but it does come from the Con- 
gress. When I came to OIRA as an administrator, it was 2001, and 
I was with a team of conservative deregulators and we were going 
to get rid of all this regulation. And then what happened? 9/11 hap- 
pened, and all of a sudden I was approving all kinds of regulations. 
So the political winds go back and forth on this subject. 

But it is without question, if you just look at the raw data, that 
you are seeing a lot of regulatory activity in the Obama adminis- 
tration. And I think the thing that is particularly concerning given 
where we are in the economic recovery is you have a lot in the 
pipeline, whether it be through Dodd-Frank, whether it be the en- 
vironmental regulations, whether it be the Obamacare regulations. 
And that is the part of it that is concerning because you have got 
a lot of that coming down the pike and we are not really sure what 
its impact is going to be. 

Mr. Coble. I thank you, Dean. 

Professor Katzen, I agree with your well-made suggestion that 
independent agencies be brought within the scope of the OIRA reg- 
ulatory review process. Do you think that Congress should consider 
extending OlRA’s authority to independent agencies through legis- 
lation? 

Ms. Katzen. I think the President has the authority to do it, but 
past Presidents — and there have been several now, including the 
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current President — have not taken that step. President Reagan was 
told he had the legal authority and he declined to do it. President 
Clinton was told he had the legal authority and he declined to do 
it. And President Obama has declined to do it. I think that is be- 
cause of deference to Congress. Independent agencies are some 
strange creatures that we have in our administrative state, and I 
think that a sense of the Congress, a joint resolution by the Con- 
gress that the President could do it, would help, or Congress could 
do the legislation itself as long as it was targeted on just that one 
issue. What has happened with many of the regulatory bills that 
we have seen is that they begin attracting a lot of other issues and 
that could bog it down, but if it were limited to the IRC’s only, I 
believe that it would have support across the spectrum and prob- 
ably would be signed by the President. 

Mr. Coble. Thank you, Professor. 

Dean, you may recall my comment to Mr. Sunstein regarding the 
trend, the President’s trend — strike that — President Bush’s trend 
as opposed to the Clinton number of regulatory bills versus the 
Obama trend compared with the Bush. And my conclusion was — 
and I was doing it from memory — that the Bush trend is lower 
than President Obama’s trend. Is that accurate? 

Mr. Graham. I would have to go back and look at the specific 
numbers. One thing to keep in mind here is that the two Adminis- 
trations — they were implementing regulations with different types 
of legislation behind them, and how much of it was the executive 
branch and how much of it was Congress, and the two situations 
I think has to be looked at carefully. To be honest with you, I do 
not have a firm answer for you on that. 

Mr. Coble. Okay. 

Mr. Graham. Give me a question and I will do best to figure it 
out for you. 

Mr. Coble. I thank you, sir. 

The distinguished gentleman from South Carolina is recognized, 
Mr. Gowdy, from the land of the palmetto. 

Mr. Gowdy. Thank you, Chairman Coble, my friend from the 
great State of North Carolina. And, Mr. Chairman, I had some 
questions for Professor Sunstein and it is my fault, not his, that 
I was detained coming back from votes. 

But I may, nonetheless, since we have a panel of equally bright 
people on the second panel — I may try to go ahead and ask them 
anyway. Mr. Graham, I will start with you. 

I seem to remember the President in his State of the Union say- 
ing he had identified 500 rules or regulations that could be re- 
scinded. Did I dream that or was that actually said? 

Mr. Graham. First of all, it is good to see you again. 

Mr. Gowdy. Thank you. 

Mr. Graham. It has been a good 8 or 10 years. You are looking 
extremely good. I wish I could say the same for myself. 

I remember vividly working on 500 existing regulations for Presi- 
dent Bush that we had identified, and I believe they were predomi- 
nantly in the manufacturing sector of the economy. And in the final 
analysis, my recollection is after all of our battles with the agencies 
and trying to get it done, we had about one in four success rate 
on those 500 regulations. 
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You know, in this town, you think OMB, OIRA — they can just do 
whatever they want and these people are so powerful. But in re- 
ality, the agencies, you know, both at the career level and the polit- 
ical level — they are very savvy. They have a lot invested in a lot 
of these regulations, and even when you have a President who is 
deeply interested in it, you have an OIRA staff who is charged to 
do it, and you work on these things, it is a pretty tough slog. That 
is a one in four hit rate. It would be interesting to compare that 
to what we have going in this Administration. 

Mr. Gowdy. Just for purposes of the record, something came 
up — I cannot recall when — earlier with respect to a bill — the chief 
sponsor is the gentleman from Arkansas, former United States At- 
torney Tim Griffin. And, Mr. Chairman, just for the record, I want- 
ed to make it clear because I think Professor Sunstein cited one of 
the problems with the bill would be the inability to do what you 
and I were just discussing, which is to rescind a rule or regulation, 
but the bill was prescient enough to take care of that because it 
specifically says that it does not prohibit any substantive action by 
an agency for repealing a rule. It also allows the President to make 
exceptions if he wants to. 

I want to ask you about another bill. Sue and settle agreements 
where you file the complaint with a settlement agreement contem- 
poraneous. Nobody has a chance to object to it. There is a bill that 
we marked up yesterday. What are your thoughts on that as a form 
of rulemaking to sue a friendly agency and settle it before anybody 
knows what is going on? 

Mr. Graham. Well, I think it is an excellent question, and I will 
share an experience I had as OIRA Administrator with what we 
used to call the “Mercury Rule” that dealt with mercury emissions 
from coal-fired power plants. I think they now call it the Utility 
MACT Rule or something like that. 

But basically we were on a judicially set deadline to do that reg- 
ulation before there had been a cost/benefit analysis of whether a 
regulation was even appropriate or whether or not the existing reg- 
ulations that we were implementing on nitrogen dioxide and sulfur 
dioxide would have sufficient control on mercury as well, so that 
you wouldn’t even need to have a separate regulation. Yet ulti- 
mately, to be candid, we ended up signing off and clearing a sub- 
stantial mercury rule that really have a very solid cost/benefit 
analysis behind it because we had basically an agency that had 
signed a judicial order or a consent decree with a deadline that ba- 
sically jammed OIRA in its ability to review a regulation like that. 
It does happen with some frequency. 

So I think the general idea of trying to find a way to get some 
public comment in the process before you sign one of these deals 
and making sure that a judge respects OIRA review time when 
they do these types of orders — I think both of those would be ex- 
tremely helpful. 

Mr. Gowdy. I was trying to think back to the old job I had where 
the tool that was used most often to try to elucidate the truth was 
cross-examination. I cannot imagine having a trial where defense 
counsel was not able to cross-examine the lead case agent. 

But in a hearing not similar to this and with none of the partici- 
pants that we have now — I will make that very clear — there was 
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a witness from the minority who said that science matters should 
not be subject to cross-examination, that we should just accept 
them because somehow science — the truth has already been eluci- 
dated, which I found amazing because my guess is that fingerprint 
experts, DNA experts, blood spatter experts, all of which fall under 
science would be cross-examined. 

My time is up, but can you comment on what is the down side 
of allowing cross-examination during the rule or regulatory process 
because I think it is not always used? So why would we create a 
system where you couldn’t use the power of cross-examination? 

Mr. Graham. Well, I think it is another good question. I guess 
I would start by saying in the history of regulation, there were pe- 
riods when so-called formal rulemaking with cross-examination 
was more common. And my understanding is that agencies cur- 
rently have the ability to go that direction if they really want to, 
but they find it much more efficient, meaning get more regulations 
out faster, to do the informal rulemaking process. 

I think it would be interesting to touch base with the key inter- 
est groups, both pro-regulation interest groups and groups that are 
burdened by regulation and have them give their views on whether 
they feel the process of merely electronic comment is sufficient or 
adequate compared to the cross-examination you are talking about. 

One thing is clear that would be very different. A scientist or an 
economist at a regulatory agency cannot really be subject to cross- 
examination in an informal rulemaking context. So really, you 
change the dynamics significantly in the burden on the agency — 
their technical people — to defend what they are doing when you 
have that cross-examination opportunity. 

Mr. Gowdy. Mr. Chairman, thank you for calling this hearing. 
Again, we had a wonderful panel, both sets of panels who are ex- 
perts in the field. 

Mr. Coble. And, Trey, I thank you, sir. You will be pleased to 
know we are going to keep the record open 5 days so you and Mr. 
Sunstein will be able to communicate. 

Mr. Gowdy. I am sure he will be glad to hear that, Mr. Chair- 
man. Thank you. 

Mr. Coble. Now, let me say to our two travelers, you all are in- 
vited to stay while Dr. Williams testifies, or if you must depart, you 
may be excused, but that will be your call. 

Ms. Katzen. We will stay till 4. 

Mr. Coble. And we appreciate that. 

Dr. Williams, good to have you, and we will hear from you now. 

TESTIMONY OF RICHARD A. WILLIAMS, DIRECTOR OF POLICY 

RESEARCH, THE MERCATUS CENTER, GEORGE MASON UNI- 
VERSITY 

Mr. Williams. Good afternoon and thank you, Mr. Chairman, for 
the opportunity to testify today. I am Richard Williams, Director of 
Policy Research at the Mercatus Center at George Mason Univer- 
sity. My testimony today is based on 30 years of experience and re- 
search on regulations, 27 of which were spent at the Food and 
Drug Administration. Today I want to address why we cannot sole- 
ly look to the executive branch to improve regulations. 
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During the last year of his presidency, President Carter said al- 
though he knew from the beginning that dealing with the Federal 
bureaucracy would be one of the worst problems he would have to 
face, the reality had been even worse than he had anticipated. 

President Obama may be drawing the same conclusion. Despite 
his expectations that careful consideration will be given to the ben- 
efits and costs of proposed regulations, he acknowledged just a few 
months ago that sometimes these rules have gotten out of balance, 
placing unreasonable burdens on business, burdens that have sti- 
fled innovation and have had a chilling effect on growth and jobs. 

Why have Presidents been so unsuccessful at managing executive 
branch agencies? One reason is that agencies have a monopoly on 
analyzing their own regulatory decisions. Oftentimes this results in 
decisions more about what is perceived as good for the agency than 
fulfilling the President’s goals or meeting the needs of the Amer- 
ican public. Nevertheless, for the past 15 years, OMB has provided 
Congress with reports on the combined annual benefits and costs 
of Federal agency regulatory programs. All have reported benefits 
exceeding costs. But these reports are misleading for two reasons. 
I am putting a chart up. 

First, in every year, the actual number of regulations that have 
quantified benefits and costs is a tiny fraction of the overall num- 
ber of final rules. For example, in the fiscal year 2010 report, there 
were over 3,000 final rules and only 18 of them had quantified ben- 
efits and costs. 

The second reason is for those that they do analyze, the quality 
of the analysis is low. Since 2008, the Mercatus Center has been 
analyzing all of the economically significant proposed regulations, 
127 of them so far. The standard for our review is based on the ex- 
ecutive branch’s own guidance to agencies. Over this 4-year period, 
which covers two Administrations, the average score is 28 points 
out of a possible 60 points. And despite good intentions, the Obama 
administration had an average score last year of 29, again out of 
60. 

But why should the agencies try to do good quality analysis? 
After all, good analysis can expose regulations that only benefit 
special interests and aren’t necessarily good for the public at large. 

In 1981, 30 years ago, President Carter created the Office of In- 
formation and Regulatory Affairs, otherwise known as OIRA, to try 
and capture some measure of control over the agencies, particularly 
ensuring that they do a good job on regulatory analysis. While 
OIRA has enjoyed some success, our report card shows it is clearly 
not sufficient. In fact, as Professor Katzen said, OIRA staff has 
been made harder. They have been reduced from a staff of about 
90 to 45 while staffing at the executive branch that they oversee 
has more than doubled to 277,000 employees. 

In my written testimony, I have outlined a number of steps that 
Congress can take toward remedying this situation. 

First, make regulatory impact analysis mandatory under law. If 
agencies had a statutory obligation to produce complete regulatory 
analysis, they would pay more attention to it. A current example 
is the Securities and Exchange Commission. Congress made it a 
law that they analyze the economic consequences of their rules. 
And after having lost three court cases in a row based on poor 
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analysis, they must now take action to seriously measure and con- 
sider the benefits and costs of their rules. 

Second, give stakeholders and OIRA a chance to comment early 
on the really big rules before the agencies choose a course of action 
and dig their heels in. This can be accomplished by requiring agen- 
cies to publish an advance notice of the problem they are trying to 
solve, along with the benefits and costs associated with various 
ways to solve it. 

Third, Congress can also establish a minimum review time for 
OIRA to review economically significant rules. For some of the 
most significant rules that this Administration has passed, eight 
interim final rules implementing the health care law, OIRA had an 
average review time of only 5 days. Is it because the Department 
of Health and Human Services did great analysis? No. The average 
score for these economically significant rules was 18 points out of 
60. This is truly regulating in the dark. 

Despite repeated attempts to use small legislative fixes and exec- 
utive orders to improve the regulatory process, the improvements 
have not materialized. It is time to establish statutory standards 
that can incentivize agencies to produce quality regulatory analysis 
and use them to advance social welfare. 

I finished before my time. 

[The prepared statement of Mr. Williams follows:] 
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Mr. Chairman and Members of the Committee: 
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•appointed by, and presumably accountable to. the president. On the other hand, there arc about 
277,000 employees in 26 executive branch agencies, most of whom are career staff who see 
presidents come and go. Extensive research on the behavior of regulatory agencies shews how 



12563. which states - 


Our regulatory system must ... take into account benefits and costs, both quantitative 
and qualitative. It must ensure that regulations are accessible, consistent, written in 

"wi •Hams, Richard A., "The influence or Regulatory tccncmists in Federal Health and Safety Agencies," Msrcatus 
Working Paper, July 7.008. 

5 Worse, despite the decade-old requirement of the Government Performarsce and Results Act, agencies rarely are 
able to articulate the progress they are making at solving the problems under their purview. 

* 8a rack Obama, "Toward a 21 si Centurv Regulatory System* Wt/tf Street Journal, January 18, 2011. 
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plain language, and easy to understand. It must measure, and seek to improve, the 
actual results of regulatory requirements. 7 

OIRA Administrator Cass Sunstein, charged with overseeing this order, likewise has stated 


Since 1 was confirmed in September, OIRA has devoted special attention to working 
with agencies in three areas: promoting open government, improving regulatory 
analysis, and improving disclosure policies and increasing simplification. The 
unifying goal is to ensure that regulation is evidence based and data driven and that 
it is rooted in the best available work in science (including social science). 0 

So what does the record say about these efforts? As past presidents and administrators have 

discovered, setting standards for transparency and quality analysis is one thing — achieving agency 

compliance with those standards is another. 


THE RECORD 

As a measure of regulatory quality, many point to OMB's annual report to Congress on the benefits 
and costs of federal regulations and unfunded mandates. The first report issued in 1997 estimated 
annual benefits at or greater than $298 billion and costs at $279 billion. 9 OMB’s reports have 
consistently shown benefits exceeding costs for the last 15 years. 10 Because of this, some regulatory 
scholars have argued that no institutional regulatory reforms are necessary. For example, one 
prominent scholar argues - 


. . .all indications are that the rules being developed by Executive Branch agencies 

generally meet the “benefits justify costs” standard of the Executive Order. For 


? Executive Order 13563, Improving Regulation and Regulatory Review, January 13, 2011. 

& Cass Sunstein, Testimony before the Committee on the Judiciary, Courts, Commercial and Administrative Law 
Subcommittee, u.s. House of Representatives, July 27, 2010, 

htlpi.vicdicisi'v houce.qoy/heanriqs/ pdf, l 5unste in1GU727.. jXj r /, 

s OMB, Report to Congress on the Costs and Benefits of Federal Regulation, September 30, 1997, 
http://www.wli‘tehouse.goy/ornb/infor&R /. 

The latest report is 2011 Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded 
Mandates on State, Local, and Tribal Entities, found at 

:''::p: : '/.v/,y.,y,hhehousp.r;;, , /::Lr,7c;pia:,;:/':-s;.vr':y;ntorpr;/2r:!i cb/JO ll_rK:,'epc;-;,,idr/. 


4 



51 


example, in OMB’s 20 ! 0 Report to Congress, OMB included data on the cost ($43- 
$55 billion) and the benefits ($128-6! 6 billion) of major rules issued by Executive 
Branch agencies over the most recent ten-year period (FY I999-20C9). Even if one 
uses the highest estimate of costs and the lowest estimate of benefits, the regulations 
issued over the past ten years have produced net benefits of $73 billion to our 
society. 11 

This argument, however, does not address the question of whether or not these reports are accurate 
and reliable. There are several reasons to suspect they are not. 

1 The agencies have a monopoly on analysis. 

Tile estimates used in OMB’s report are prepared by the agencies themselves, which means that the 
agencies are analyzing their own decisions. Research shows that agencies often make decisions 
early in the regulatory process and agency economists are pressured to make their analyses support 
those decisions. 1 ’ In fact, agencies -Jo an overall poor job of preparing economic analysis for new 
rules. Since 2008, the Mcrcatus Center at George Mason University has conducted a protect known 
as the Mercatus Regulatory Report Card (Report Card) that evaluates federal agencies’ economic 
analyses, called Regulatory Impact Analyses (RIAs), for economically significant rulemakings. 
Rulemakings evaluated by the Report Card receive a score ranging from 0 (no useful content) to 5 
(comprehensive analysis content with potential best practices) on questions based en requirements 
imposed under Executive Order 12866, as well as RIA guidelines laid out in the OMB’s 
Circular A 4. 

Unfortunately, the Report Card findings have not been reassuring. Agencies consistently do a poor 
job on economic analysis. The average Report Card score was 28 out of a total of 60 points for the 

11 sally Katien, Testimony before the Committee on the Judiciary, Courts, Commercial and Administrative law 
Subcommittee, L'.S. House of Representatives, May4 ( 2011. 

12 Williams, Richard A., "The Influence of Regulator? Economists in Federal Health and Safety Agencies," Mercatus 
Working Paper, July 2005. 
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period 2008 !o 20 iO. 1 3 That’s an F. in 201 !, the average score is a disappointing 29 . Analysis by 
other researchers in the past confirms the poor quality of federal regulatory impact analyses. 1 

Research indicates there are no significant differences in the quality of economic analysis across 
administrations, suggesting the problem is institutional, rather than just a case of a few bad apples. 
Some of the most problematic areas the Report Card data identify are a failure to define the 
systemic problem or market failure the agency sought to solve through regulation, a lack of 
consideration of serious alternatives to the regulation being proposed, and a failure to set forth 
procedures to track results of the regulation once it has been implemented. 15 

Another area of concern is the underlying science supporting the economic arguments. For 
example, one way to support decisions is to find new benefits, For rulemakings proposed in the iast 
few years, many of the benefits are either co -benefits (primarily reductions in PM 2.5 included in 
clean air rules targeted at other pollutants), or benefits based on assumptions that individual 
preferences arc incorrect (people arc not buying energy-efficient cars or appliances to the extent 
that the government believes they should). 16 

Another way to generate excessive benefits is by using conservative assumptions in risk 
assessments. A recent report by the Mational Research Council (NRC) of the National Academy of 
Science raises the point that there may be systemic problems with some risk assessments - 

li E!lig, jerry end iohn Morrell, "Assessing the Quality of Regulatory Analysis," Merr.arus Working Pape-. December 15. 
2010 . 

15 See, for example, Winston Harrington, "Grading Estimates of the Benefits and Costs of Federal Regulation: A Review 
of Reviews," (Discussion Paper 06-39, Resources for the Future! and Robert W. Hahn and Paul C. Tetinck, "Has 
Economic Analysis Improved Regulatory Decwo™.?' Journal of Economic Perspectives, 22 no.l (Winter): 67-8A. 

15 See, for example, lames Brouphe! and terry Ellig, "Regulatory Alternatives: Best and Worst Practices," Mercatus on 
Policy, February 21, 2012. 

^Susan Dudley, cited in "The Rule of More," The Eccromlst, February 18, 2012. See also, Michael L. Marlow and 
She nod Ahdukadirov, “Fat Chance: An Analysis of Anti-Ooesity Efforts," Mercatus Working Paper, March 1, 2012. 
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Overall, the committee noted some recurring methodologic problems in the draft 
IRIS assessment of formaldehyde. Many of the problems are similar to those that 
have been reported over the last decade by other NRC committees tasked with 
reviewing EPA’s IRIS assessments for other chemicals. Problems with clarity and 
transparency of the methods appear to be a repeating theme over the years, even 
though the documents appear to have grown considerably in length. . . . 

...The committee found that EPA’s draft assessment was not prepared in a logically 
consistent fashion, lacks clear links to an underlying conceptual framework, and 
does not sufficiently document methods and criteria used to identify evidence for 
selecting and evaluating studies. 17 


A recent examination of United States Department of Agriculture’s catfish inspection rule also 
found issues with the seience behind the benefits analysis. In 1991, ten cases of Salmonella Hadar 
had been possibly associated with catfish consumption. However, the risk assessment multiplied 
that evidence into a finding that there were approximately 2,500 cases per year. 1 ® 


Early on, the Government Accountability Office noted the problems with the OMB reports - 

. . .the experts said that OMB’s 1998 upper-bound estimate of total regulatory 
benefits was questionable or implausible and they were particularly critical of 
OMB's unadjusted use of EPA’s Clean Air Act benefit estimate; (8) they also said 
that OMB should not have simply accepted agencies’ cost and benefit estimates for 
the major and economically significant rules, and should have provided new 
regulatory reform recommendations; (9) however, the experts said they understood 
why OMB could do little to discuss the other statutory requirement regarding the 
indirect regulatory effects on particular sectors; (10) overall, they said OMB should 
have been more than a clerk, transcribing the agencies’ and others’ estimates of costs 
and benefits;... .' 9 


2. OMB’s reports to Congress are not representative of all rules. 

The estimates presented in OMB’s reports are a tiny fraction of all final rules issued in any 
given year. For example, in 2010 agencies issued 3,083 final rules but only 16 had quantified 


1} National Research Council of the National Academy of Sciences, "Review of the Environmental Protection Agency's 
Draft IRIS Assessment of Formaldehyde," May 2011, p. 4, Into: //books, nap.edu/cataloe, oho/record i0~i;tl41gtor /. 
“Richard A. Williams and Sherzod Abdukadirov, "Regulatory Monsters," Regulation Magazine, 34 no. 3 (Fail 2011}. 

“Government Accountability Office, "Analysis of OM8's Reports on the Costs and Benefits of Federal Regulation" 

(GGD-99-59) April 20, 1999, p.5. http://www.gao.gov/products/GGD-99-59 /. 
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OMB REPORTS TO CONGRESS 


Report Year 

0 of Major Rules 

# of Major Rules that 
have Monetized Costs 

and benefits 

% of Major Rules that 
have Monetized Costs 
and benefits 

2001 

31 

6 

19 

2002 

87 

12 

14 

2003 

31 

3 

10 

2004 

37 

8 

18 

2005 

45 

11 

24 

2006 

45 

13 

29 

2008 

40 

12 

30 

2009 

42 

13 

31 

2010 

66 

18 

24 

2011 

66 

18 

27 


benefits and costs (or about ‘A of 1 percent). OMB reported the sum of benefits and costs for 
those 1 6 rules as the total costs and benefits for all final rules issued that year. As in 201 0 when 
there were 66 major rules, in the best of cases, OMB does not receive quantified benefits and 
costs for seven out of every 1 0 of the major rules they review (sec chart below) 

Drawing any conclusion from such a skewed data set is highly questionable at best. 


3, Oversight by OIRA is insufficient. 

At the inception of OIRA in 1981, the executive branch regulatory agencies had total staffing of 
1 15,047. In 2012, it is 248,965 for social regulation alone, and about 277,000 in the executive 
branch overall. 20 This is an increase of 240 percent. At the same time, the OIRA professional staff 
declined from about 77 at its inception to 50, a decline of 38 percent. In addition, oniy about 30 


“Susan Dudley and Melinda Warren , "Fiscal Stalemate Reflected In Regulators' Budget: An Analysis of the U.5. Budget 
for fiscal Years 2011 Bnd 2012," Regulator's Budget Report (Weidenbaum Center on the Economy, Government, and 
Public Policy Washington University St Louis, and Regulatory Studies Center Trachtenberg School of Public Policy and 
Public Administration, The George Washington University Washington, DC), S3 (May 2011). 
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01RA staff members work on reguiations at any one time. In 1 98 1 , there were about 63,554 pages 
in the Federal Register; in 201 1, there were 82,41 9 pages in the Federal Register, an increase of 
almost 30 percent. 21 So right now, 30 OIRA staff members are charged with examining the work of 
more than 270,000 people in the regulatory agencies. 

OIRA staff members today review about 90 major (proposed and final) rules per year, about 600 
non-major rules, and about 3,000 Paperwork Reduction Act requests each year. 22 These rules take 
time to review as many are quite large. The Mercatus Regulatory Studies Program looked at OIRA 
review times in the first three years of the George W. Bush administration and compared this data 
to the first three years of the Obama administration. We found that the average review time in both 
periods for economically significant regulations was 44 days. However, this number is misleading 
because the average is skewed upwards by a small number of rules with very long review times. In 
general, most reguiations are reviewed in much shorter periods. For example, in the six-year period 
reviewed, nearly 1 5 percent of economically significant rules had OIRA review times under five 
days, 25 percent were reviewed in under 10 days, and nearly 38 percent were reviewed in under 20 
days. In comparison, agencies may take five years or longer preparing rules before they publish a 
proposal. 

Recent Mercatus research suggests that short review times may be related to lower quality analysis. 
In a new study by Jerry Ellig of the Mercatus Center and Chris Conover of Duke University, the 
authors found that eight interim final rules associated with the Patient Protection and Affordable 
Care Act issued by the Department of Health and Human Services (HHS) in 2010 had considerably 


21 Office of the Federal Register, www.iisdc.or.g/sttachm&nis /\wsiwv g/ 544/fed-reR -pa ges.p df. 

^Curtis W. Copeland, "Federal Rulemaking: the Role of the Office of Information and Regulatory Affairs," 
Congressional Research Service Report for Congress R132397, June 9, 2009. 
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lower quality analysis than previous rules issued by HHS. This may be related to the fact that these 
rules had an average review time of just five days. 23 


A FEW SOLUTIONS 

Based on the evidence, continuing the status quo cannot change the incentives that cause agencies 
to place a low priority on quality economic analysis. There are options, however, that could get us 
better regulatory analysis and better regulations. 


1 . Increase Government Oversight 


As agency staffs have more than doubled, one could argue that OIRA’s staff should be doubled 
from its original capacity, from 77 to 160. More important, OIRA urgently needs more trained risk 
assessors so that it has sufficient capacity to critically review every aspect of benefits analyses, 
including risk assessments. To be useful, risk assessments must be compatible with benefit 
assessments, but too often they are either the wrong form, such as safety assessments (for example, 
reference doses, reference concentrations, or acceptable daily intakes), or they are conservative 
estimates of risk. 24 As with all analysis, risk assessments must be, to the extent possible, objective. 
In fact, they are expected to comply with the Data Quality Act, which says that agencies must 
ensure and maximize the “quality, objectivity, utility and integrity of information.” Objectivity 


^Conover, Chris and Jerry Ellig, "Rushed Regulation Reform/' Mercaius on Policy,- January 9, 2012,. 

http: //me rc3tus,ors/publlcati on /nj.shnri-i^E(. at' on -reform ; Conover and ESIig, 'The Poor duality of Affordable Care 
Act Regulations," Mercatus on Policy, January 9, 2012, h t':p.;//n.i. e re at u s.arg/pufalfaatfon/ pQor-a uality-affo rda b I e-care- 
act-regul a tions ; Chris Conover and Jerry EEJsg, “Beware the Rush to Presumption, Part A," Mercatus Working Paper, 
January 9, 2012, http://mercatus.orR/puhiication/beware-rush-presumptioiv p a rt ; Conover and Ellig, "Beware the 
Rush to Presumption, Part B," Mercatus Working Paper, January 9, 2012), hit p;//mercatus. o rg/p j b j -cat jo n/ b e w a re- 
rush- p re s umption -par t-b . 

^Richard A. Williams and Kim Thompson, “Combining Risk and Economic Assessments While Preserving the 
Separation of Powers/" Risk Analysis , 24 no. 6 (2004). 


10 




57 


refers to the fact that independent observers using the same procedures will come to consensus and 
that persona! opinions, values, and biases will not change the outcome. OIRA must be in a position 
to evaluate the suitability and objectivity of risk assessments to determine their effect on the benefit 
side of the equation. 

If staffing is to be increased, OIRA’ s scope should also be increased to cover the increasingly active 
independent agencies whose economic analysis is either absent or has been repeatedly found to be 
poor (for example, the Securities and Exchange Commission). 25 

In addition to needing more staff, OIRA needs to adjust its review time as some rules appear to be 
rushed through the process. A minimum review time should be placed on economically significant 
rules so that OIRA has sufficient time and resources to review economically significant regulations. 
A minimum of at least 60 days should be required to review those rules that have an impact of $100 
million dollars or more on the economy. This reform should help ensure that regulations are well 
informed by quality economic analysis before agencies move forward with a final regulation. 

Finally, an alternative to giving OIRA more staff is to create an independent office to either prepare 
analyses for the Executive Branch or to act as a second set of reviewers after OIRA. 

2. Open the Process Earlier 

OIRA has tried for many years to get agencies to come to OIRA early in the process to discuss 
proposals. The reason, as is well known, is that by the time agencies have produced a proposal, an 
enormous amount of work has gone into it and the decision is normally on a conveyor belt to final 

^Sarah N. Lynch and Christopher Doering, "Analysis: Bruised regulators brace for Dodd-Frank Court Fights," Reuters, 
August 4, 2011, hti-p://www.rKuters.con:/artide. jr 2(jll/0B/04/us-finandahreguiat:on-couitS"iciU.STaE7^BDK220110B04 
/. ' 


11 



58 

rule. The game that some agencies play with G1RA is to throw some things in their proposals that 
they don't care about. This allows OTRA to have some small victories in eliminating costly or 
ineffective provisions while the agencies keep their true proposals largely intact. As mentioned 
above, there is very little time for OTRA to review these rules, and agencies will typically dig in 
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CONCLUSION 


Every president has struggled to improve his management or agency regulatory authority. For 30 
years, OiivA has served as a gatekeeper with limited authority. Six administrations have supported 
the use of quality economic analysis to inform regulatory decision-making. Simply restating this 
principle in executive orders and public statements has not and will not achieve the objective, ail 
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Assessing the Quality of Regulatory Analysis: 

A New Evaluation and Data Set for Policy Research 

Abstract 

Congress and the executive branch have attempted to improve the quality of regulatory decisions 
by adopting laws and executive orders that require agencies to analyze benefits and costs of their 
decision options. This paper assesses the quality and use of regulatory analysis accompanying 
ever) economically significant regulation proposed bv executive-branch regulatory agencies in 
2008 and 2009. It considers all analysis relevant to the topics covered by Executive Order I2R66 
that appears in the Regulatory' Impact Analysis document or elsewhere in the Federal Register 
notice that proposes the rule. 

Our research team used a six-point qualitative scale to evaluate each regulation on 1 2 criteria 
grouped into three categories: ( i ) Openness: How easily can a reasonably intelligent, interested 
citizen find the analysis, understand it. and verify the underlying assumptions and data? (2) 
Analysis: How well dees the analysis defile and measure the outcomes the regulation seeks to 
accomplish, define the systemic problem the regulation seeks to solve, identify and assess 
alternatives, and evaluate costs and benefits?- and (3) Use: How much did the analysis affect 
decisions in the proposed rule, and what previsions did the agency make for tracking the rule’s 
effectiveness in the future? 

We find that the quality of regulatory analysis is generally low. varies widely, and did not change 
much with the change of administrations between 2008 and 2009. The principal improvements" 
across all regulations occurred on the Openness criteria. Budget or "transfer” regulations, which 
define how the federal government will spend money or collect revenues, have much lower- 
quality analysis than other regulations. Use of analysis is correlated with its quality, and use of 
analysis fell in 2009 after controlling for the quality of the analysis. Regulations implementing 
Recovery Act spending programs have better provisions for retrospective analysis than other 
transfer regulations. 


Keywords: regulatory impact analysis, benefit-cost analysis, regulatory review, regulation 
JF.l. categories: DSI. D73. D78. HI I. H83. K23. LSI. PI6 
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introduction 

For nearly lour decades, presidential administrations have required executive-branch 
agencies to conduct some type of economic impact analysis when they issue major regulations. 
Since ! 993, President Clinton’s Executive Order 12866 has laid out the fundamental analytic?,: 
steps agencies must take. The very first section or the executive order states that agencies must 
identify the problem they are try ing to address and assess its significance, examine a \\ ide range 
of alternatives to solve the problem, assess the costs and benefits of the alternatives, and choose 
to regulate- only when the benefits justify the costs. Analytical requirements are especially 
rigorous for “economically significant” regulations, defined as regulations that "have an annual 
effect on the economy of SI 00 million or more or adversely affect in a material way the 
economy, a sector of the economy, productivity, competition, jots, the environment, public 
health or safety, or state, local or tribal government or communities” (EO 12866. Sec. 2(f)(1)). 
Office of Management and Budget (OMB) Circular A-4, issued in September 2003. offered more 
detailed guidance on “best practices” in regulatory analysis (OMB 2003). 

Despite executive orders and detailed guidance, the quality of agencies’ regulatory ; 
analysis has been inconsistent at best: 

• Several studies compared agencies’ ex-ante predictions of regulatory benefits and costs 
with ex-post estimate of actual benefits and costs (Harrington et. al. 2000. OMB 2005. 
Harrington 2006). These studies found that, in the past, ex-ante estimates tended to 
overestimate both benefits and costs. 

» in a series of papers. Robert Hahn developed and applied a yes/nc checklist to evaluate 
whether agencies’ Regulatory Impact Analyses have included a series of major elements 
that OMB expects them to include. The evaluations focused on final regulations issued by 
health, safety, and environmental agencies (Hahn and Dudley 2007. Hahn et. al. 1 990. 
Hahn and Litan 2005. Hahn. Lutter. and Viscusi 2000). Surveying the evidence. Hahn 
and 'fetlock (200S. 82-83) conclude that economic analysis has not had much impact, 
and the general quality of regulatory analysis is low. “Nonetheless,” they note, “in a 
world where regulatory impacts are frequently measured in the billions ofdollars. 
margins matter. Thus, economists should pay more attention to how economic analysis 
can contribute to improving benefits and costs on the margin.” 

» Belcore and Ellig (2008) employed a qualitative scoring approach to assess the quality of 
regulatory analysis at the Department of Homeland Security during its first five years: 
they conclude these analyses have been seriously incomplete but improved over time. 

Most recently. Eiiig and McLaughlin (2010) developed a 12-point qualitative framework 
to assess both the quality and use of regulatory analysis in federal agencies. They evaluated the 
quality end use of regulatory analyses of “economically significant” rales that were reviewed bv 
OMR s Office of Information and Regulatory Affairs (OIRA) in 2008 and proposed in the 
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Federal Register ' The evaluation criteria arc drawn from Executive Order 12866, OMB Circular 
A-4. and pre-existing scholarship on regulatory scorecards, 1 2 Kllig and McLaughlin found that the 
average quality of the 2008 regulatory analyses is low. both the quality and use of regulatory 
analysis vary widely, and there are significant opportunities for improvement through the 
diffusion of best practices. They also found that better analyses are more likely to be used in 
agency decisions, but only one-fifth of the regulatory analyses in 2008 appeared to have anv 
effect on regulatory decisions (based on infonnation agencies supplied in the preamble). 

3 his study utili7.es the Ellig and McLaughlin method to evaluate the quality and use of 
regulatory analysis for economically significant regulations proposed by executive-branch 
agencies in 2009. This is of interest for several reasons. First, a comparison of 2008 and 2009 
w ould help identify whether the change of presidential administrations had any effect on the 
quality or use of regulatory analysis. Second, the Obama administration proposed in February 
2009 to revise Executive Order 12866 (OMB 2009a); evaluating the quality and use of 
regulatory analysis in the Obama administration prior to the revision establishes a baseline to 
gauge the effects of any changes. Third, extending the evaluation to 2009 and subsequent years 
builds a larger data set, which may allow us to draw more reliable general inferences about (he 
relative quality of analysts at different agencies or for different types of regulations. 

Our principal findings include: 

Quality is mostly unchanged in 2009. The average score for regulations proposed in 2008 and 
2009 was virtually the same — 27 points out of a possible 60. The most significant improvements 
occurred on Openness criteria, such as online accessibility of regulatory analyses and ciarii'-. On 
average, explanations of how regulatory costs affect prices of goods and services also improved. 
Very modest improvements occurred in evidence of regulatory benefits and analysis of the 
distribution of benefits. 

Analysis is icss-widely used in 2009. Higher-quality analysis is more likely to be used in 
regulatory decisions. But for any given level of quality, regulatory agencies were less likely to 
use the analysis in 2009 than in 2008. This change is disturbing, because one of the most 
important reasons for doing regulatory analysis is so that decision makers can somehow use it to 
make better decisions Of course, good regulatory analysis is also important for reviewers (like 
OMB) and stakeholders. 

Quality is generally lew. In both years, the average score is less than half of the possible 60 
points. The highest-scoring regulation in 2008 earned 43 out of 60 possible points, equivalent to 
a grade of C. The highest-scoring regulation in 2009 earned 48 out of 60 possible points, 
equivalent to a B-. 


1 Economically significant regulations require an extensive Regulatory Impact Analysis (KIA) that assesses the 
peed, effectiveness, benefits costs, and alternatives fut the proposed regulation. (EG 19X66 Sec. 6(aK3)(C)} 

The qualitative evaluation method is based on the Mercalus Center’s Performance S-rrc 3 10-yen, 
project that assessed the quality of federal agencies' annual performance reports required under the Government 
Performance and Results Aci of 1996. For fie most recent results, see Me i igue et. al. GOO 9* 
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Diffusion of best practices could generate substantia! improvement, in 2009. scores ranged 
from a high of 48 points to a low of just 3 points. In 2008. scores ranged from it high of 43 points 
to a low of 7 points. For each of our 12 criteria, al least one regulation earned the highest 
possible score of 5. But for 1 1 of our 12 criteria, less than a handful of regulations receive a 5. 

I he tact that the highest-scoring regulation in 2009 resulted from collaboration between two 
agencies also suggests wider sharing of best practices can improve regulatory analysis. 

Transfer regulations have worse analysis. Budget or “transfer” regulations, which determine 
how the federal government will spend or collect money, receive much lower scores. On 
average, transfer regulations received only 17 points in 2008 and 20 points in 2009. compared to 
an average of 32-34 points for non-transfer regulations. 

Greatest strength: Accessibility on the Internet. Scores on this criterion averaged 4.06 out of 5 
possible points in 2009 and 3.53 out of 5 possible points in 2008. These tar exceeded average 
scores on any other evaluation criterion. 

Greatest weaknesses: Retrospective analysis and identification of systemic problem. Few 
regulations or analyses set goals, establish measures, or provide for data gathering to assess the 
effects of the regulation alter ii is implemented. Few analyses provide a coherent theory and 
empirical evidence of a market failure, government failure, or other systemic problem the 
regulation is supposed to solve. 
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1. Evaluation Protocol 

We evaluated the quality and use of regulatory analysis using 1 2 criteria grouped into 
three categories — Openness. Analysis, and Use: 

1 . Openness: How easily can a reasonably intelligent, interested citizen find the analysis, 
understand it. and verify the underlying assumptions and data? 

2. Analysis: How well does the analysis define and measure the outcomes or benefits tee 
regulation seeks to accomplish, define the systemic problem the regulation seeks to solve, 
identify and assess alternatives, and evaluate costs arid benefits? 

3. Use: How much did the analysis affect decisions in the proposed rule, and what 
provisions did the agency make for tracking the rule's effectiveness in the future? 

Figure I lists the 12 criteria. Appendix I provides additional detail on the kinds of 
questions considered under each criterion. For a more extensive explanation and justification or 
this evaluation method, see FJlig and McLaughlin {2010). Individual “Report Cards” showing all 
scores and scoring notes for each regulation are available at www.mercahis.nr g /reportcard . 

Ten of the 1 2 evaluation criteria closely parallel the Regulator)' Impact .Analysis checklist 
released by the Obama administration on November 3, 2010 (OMB 2010). This is not surprising, 
since both the administration's checklist and the Mercatus evaluation criteria are based on 
Executive Order 1 2866 and OMB Circular A-4. Appendix 2 presents a crosswalk chart 
comparing the OMB checklist with the 12 criteria used in this paper. 

The principal Mercatus evaluation criteria not mentioned in the Obama administration’s 
checklist are two criteria that assess whether the agency provided for retrospective analysis of the 
regulations’ actual effects after it is adopted: criterion 1 1 (Measures and Goals) and criterion 12 
(Retrospective Data). Although ex post, retrospective analysis has not received as much attention 
as ex ante analysis of proposed regulations; section 5 of Executive Order 1 2366 states that 
agencies shouid conduct retrospective analysis. OMB (2005) has recommended it repeatedly; 
most recently. OMB (2009b. 45) stated, "[W]e recommend that serious consideration be given to 
finding ways to employ retrospective analysis more regularly, in order to ensure that ruies are 
appropriate, and to expand, reduce, or repeal them in accordance with what has been learned.” 
The Government Performance and Results Act arguably requires retrospective analysis of 
regulations (Brito and Ellig 2009). It is a major area of regulatory analysis w here the United 
Slates lags other industrialized nations (OhC D 2009. 92). 
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Figure I: Regulatory Analysis Assessment Criteria 

Openness 

1 . Accessibility: How easily were the Regulatory Impact Analysis, the proposed rule, and 
any supplementary materials found online? 

2 . Data Documentation: How verifiable are the data used in the analysis? 

Model Documentation: How verifiable are the models and assumptions used in the 
analysis? 

■I. C larity: V. as the analysis comprehensible to an informed iavperson? 

Analysis 

5. Outcomes: How well does the analysis identify the desired benefits or Other outcomes 
and demonstrate that the regulation will achieve them? 

6. Systemic Problem: How well does the analysis identify and demonstrate the existence of 
a market failure or other systemic problem the regulation is supposed to solve? 

7. Alternatives: How well does the analysis assess the effectiveness of alternative 
approaches? 

S. Benefit-Cost Analysis: How well does the analysis assess costs and compare them with 
benefits? 

Use 

9. Some Use of Analysis: Does the preamble to the proposed rule or the Regulatory impact 
Analysis present evidence that the agency used the analysis? 

10. Cognizance of Net Benefits: Did the agency maximize net benefits or explain why it 
chose another option? 

1 1 . Measures and Goals: Does the proposed rule establish measures and goals that can be 
used to track the regulation’s results in the future? 

! Retrospective Data: Did the agency indicate what data it will use to assess the 
regulation’s performance in the future arid establish provisions fordoins so? 


Scoring Standards 

For each criterion, the evaluators assigned a score ranging from 0 (no useful content) to 5 
(comprehensive analysis with potential best practices). Thus, each analysis has the opportunity to 
earn between 0 and 60 points, in general. Ihe research team used the guidelines in table I tor 
scoring. Because the Analy sis criteria involve so many discrete aspects of regulatory analysis, 
we developed a scries of sub-questions for each of (he four Analysis criteria and awarded a 0-5 
score tor each sub-question. These scores were then averaged to calculate the score for the 
individual criterion. 
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Table I: What Do the Scores Mean? 



tiniclifn* 


j " » '• ‘ ' •! "f • •> *• |. \l 1. 1 , » 



3 

Reasonably thorough analysis of some aspects 

2 

Some relevant discussion with some documentation of anuhsis 


1 • 1 ' • ■ I" . , , • ..nl— . 

' 

1 c iiiiidnR»U?inr-n 


Caveats and Qualifications 

At the outset of this project, we had to address a seemingly simple question: What counts 
as a “regulatory analysis"? Most previous research focuses on the document required by OMB 
that is explicitly named the “Regulatory Impact Analysis” ( Hahn and Dudley 2007. Hahn et. at, 

1 990. Hahn and litan 2005. Hahn. Lutter. and Viscusi 2000). We adopted a broader definition 
that includes the entire preamble to the proposed rule, the freestanding document or section of 
the preamble labeled Regulatory Impact Analysis, and additional “technical support documents” 
that sometimes accompany o Regulatory Impact Analysis. Since different agencies organize their 
material in different ways, this approach helped ensure that we were fair to all agencies and 
included all material relevant to the topics a good regulatory’ analysis is supposed to address. We 
also needed to read the entire preamble to assess whether the agency used the results of the 
regulatory analysis or made provisions to conduct retrospective analysis in the future. 

Given resource constraints, any evaluation project like this faces a fundamental choice 
between breadth and depth of the assessment. We assess whether the Regulatory Impact Analysis 
and preamble to the proposed rule make a reasonable effort at covering the major elements of 
regulatory analysis. Commcnters on earlier versions of this paper who have detailed knowledge 
of particular regulations have usually told us that our evaluations seem too lenient. Others with 
more specialized knowledge will likely have additional important critiques of individual 
regulations, especially related to the quality, completeness or use of the underlying science. We 
hat e opted for less depth In favor of greater breadth. To the best of our knowledge, this is the 
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most-detailed assessment of the quality of regulator)' analysis for all economically significant 
regulations proposed in a two-year period. 

Finally- we caution the reader about drawing direct policy conclusions about particular 
regulations based on our analysis. Criteria 1-8 only evaluate the quality of regulatory analysts. 
We do not evaluate whether the proposed rule is economically efficient, fair, or otherwise good 
public policy. 

The same caveat applies to the Use criteria. Criteria 9 and 1 0 assess the extent to which 
analysis of the regulation’s outcomes or benefits, the systemic problem, the alternatives, ar.d 
costs informed the agency’s decisions about the regulation. On these criteria, we took area: pains 
to avoid imposing the value judgment economists often make: that the agency should choose the 
most economically efficient alternative, as determined by a comparison of quantified benefits 
and costs, it an agency used some analysis of a regulation’s benefits to make decisions, even if it 
did not consider costs or efficiency, it could receive some points on criterion 9. Similarly, if an 
agency demonstrated that it was fully cognizant of the net benefits of alternatives, but explicitly 
rejected the alternative w ith the greatest net benefits in favor of some other alternative for clearly 
articulated reasons, it could receive points on criterion 10. As a result, an agency can earn points 
on these two criteria even in cases where it is prohibited bv law from considering costs, such as 
the F.PA’s national ambient air quality standards. We believe this approach is consistent with die 
spirit of Executive Order 1 2866 (sec. I ). which identifies multiple factors in addition to 
efficiency that are supposed to guide agency decisions: "[f]n choosing among regulatory 
approaches, agencies should select those approaches that maximize net benefits {including 
notcnlial economic, environmental, public health and safety, and other advantages: distributive 
impacts; and equity), unless a statute requires another regulatory approach.” 

Criteria 1 1 and 12 assess the extent to which the agency demonstrated its willingness to 
evaluate the regulation’s actual effects in the future. Ideally, agencies would articulate goals, 
measures, and data that they could use to assess both realized benefits and costs, thus assessing 
the regulation’s economic efficiency. In practice, so few regulations include any provisions for 
retrospective analysis that the handful of high scores occur in cases where agencies have at least 
identified goals, measures, and data that could be used to assess the regulation’s effectiveness. 

Improving the transparency of regulatory documents and the quality of regulatory 
analysis are necessary bu; not sufficient to improve public policy. Nevertheless, stakeholders or 
the agencies themselves may find these analyses useful as a starting point for identifying 
weaknesses in agency analyses. For example, if an agency has identified only one or two closely 
related regulatory alternatives, stakeholders may be able to identify additional alternatives that 
may accomplish the goal at a lower cost. 
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2, Results for 2009 

2.i Best and Worst Analyses 

Table 2 lists ail 42 economically significant proposed regulations for 2009. The best 
analysis was for the combined Environmental Protection Agency— Department of Transportation 
regulation on greenhouse gases from light-duty vehicles and Corporate Average Fuel Economy 
(CAFE) standards. This regulation received the highest total score (48 points) as well as the 
highest Analysis score ( 1 8 points). The two agencies collaborated on developing the regulation 
and the analysis. The regulatory analysis discusses the “conundrum” associated with the 
identified market failure. The agencies recognize that their estimates of the private benefits of 
increased fuel efficiency outweigh private costs, yet consumers do not voluntarily purchase as 
many fuel-efficient cars as economic rationality would suggest. This sort of disclosure should 
prove invaluable to stakeholders who wish to comment more extensively on the merits of the 
rule that requires increases in fuel efficiency. The result suggests that more extensive sharing of 
best practices could improve the quality of regulatory analysis. This regulation received a score 
six points higher than the next-best regulation in 2009 and five points higher than DOT’S CAFE 
regulation in 2008, 

Capturing second place in 20!^ are three energy-efficiency regulations from the 
Department of Energy and the Department of Homeland Security’s regulation limiting 
concentrations of live organisms permitted in discharged ballast water from ships. 

The throe worst analyses came from the Department of Education (General and Non- 
Lonn Programmatic Issues. 14 points) and the Department of Energy (Weatherization 
Assistance. 10 points: l oan Guarantees for Projects that Employ Innovative Technologies. 5 
points). Like most of the low -ranking regulations, all three of these are budget or “transfer” 
regulations. Transfer regulations, italicized in table 2. outline how the federal government will 
spend money, set fees, or administer spending programs. Most of these regulations score poorly, 
continuing a trend observed in 2008 (Elltg and McLaughlin 2010, 14-15), 

The best analysis in 2009 received 48 points, or 80 percent of the maximum possible 
score. The worst received just five points (8 percent). The range of scores widened compared to 
2008. In 2008, scores ranged from seven points to 43 points. If these Were student papers, the 
host one in 2009 would have received a B-. and the best one in 2008 would have received a C. 

2.2 Summary Statistics 

fable 3 summarizes average total scores and scores on the three categories of criteria for 
2008 ard 2009. The average score in 2009 was 27.02 points out of a possible 60. or 45 percent. 
The average for 2008 was 27.3 ! . virtually the same. The very low (-statistic indicates that the 
difference is not statistically significant: for all practical purposes, the averages are the same 5 


la plain English, that means the total scores for 2U0S anti 2INW are like two sets of ping pone balls pulled at 
random oat of the same bucket: are difference in the averages is random cltance There is like!) no difference at oli 
^ei’AL'cn £he tom! scores fer ihe two years. 
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Tabic 2: Scores for 2009 Proposed Regulations 


Preposed RoIp 

RIN 

Department 

Tote! 

■ Openrwss 

Analysis 

Greenhouse Gases from light -Duty Vehicles 

2960-AP38 

9CT/EPA 


is- 

- 10 : 

fne'gi Conservation: Small E ecthc Motors 

1904-AEI70 

DDE / 

A2 

• is. . 

•;'. ■ .iA "■■ 

energy Efficiency Standards far Commercial Cfoihes Washers 

J9&4-AB33 

V- ' DOE -■ : '■■■' 

.!' so 

Id' 

14 

Energy Efficiency Standards for Pool Hesters etc. 

1904-AA90 

■ ■ ■■ ■ '. DOS : 

40 

14 


living organisms n Ships* ealisst Water Discharged in O.S. Waters 

1S7S-AA32 

DHS 

.fed ■■'.■'■ 

:/■■■;. ris:v; 

." - is •• •■• 

Nutrition labeling of Sirg e-lngredignt P«oductJ 

0SS3-AC50 

USD* 

'• :;-3av'...: 

14 . ;' : 

■ ' In • . 

Title V Greenhouse Oss Tailoring Rule 

2QGO-AP3S 

EPA 

38 

'■•IS"..''.; ;’■ 

.'."11 " 

emissions from New. Marine Compression-ignition Engines 

2060-A03S 

. epa 

' ' 37 '" 

'is- 

16 "V 

Pop land Ccrrcnt NESHAP 

2CSO AC15 

EPA 

35 

17-:.:' '.. 


Greenhouse Gas Mandatory Reporting Ruie 

20S0-AC79 

EPA 

34 

• ■ 12 ■■■!■.■. 

'•'■'.' 10 

Migratory Bird Hunting 

1018-AW31 

Inter or 

34 

13 

• . • 12 ; .'. ' 

Emission Standards. Reciprocating internal Combustion ingines 

20£0 AP3f> 

EPA 

33 

14 

11 

Irid Stag# Renal Dispose Prospectii/e Payment System 

0938 A? 57 

HHS 

32 

13 

9 

Lead; opt-out and Recordkeeping Previsions 

2n70-AISS 

EPA 

32 

IS 

13 

Primary National Ambient Air Quality Standard for Nitrogen Dioxide . 

206O-AO19 

OP A 

32 

11 

14 

Motor Vehicle Safety Standards; Ejection Mitigation 

2137-AK23 

DOT 

31 

.12 

n 

School improvement Grants 

18WAB06 

CD 

.32 

12 

7 

Pri nary National Ambient Air Duality Standard for Sulfur Dioxide 

2069- AD48 

6 PA 

30 

12 

12 

Medical Examination of Aliens 

Ofc'O-AAlfi 

HHS 

28 

14 

12 

Positive T roin Cont'oi 

2130-AC03 

DOT 

2S 

1C 

7 

/Vcipctnur Payment S ki'led Hutting Cut ».Vf>cs 

0938 AP4o 

HHS 

J6 

11 

£ 

£i?:tron c Health Herons Incentive Prcgrcrn 

0938 AF7$ 

HHS 

25 

13 

7 

Home Health Prosper five Fovnient System 

0938 APS5 

HHS 

25 

11 

8 

Prospective Payment System for hipuUvn? Pehacihtauon facilities 

0838 AP56 

HHS 

25 

IS 

S 

rfcspiia! ir.poi:vr.t oad long T~tn-. Cate Prospective Payment System 

093SAPJ9 

HHS 

24 

14 

s 

'Hazard 'Communications Standard. ' ! 

1I18-AC20 

DOL 

24 

13 

7 

Gut/iatient Prospective Payment 

0938 AP41 

HHS 

24 

23 

6 

Pace to the Top fund 

1810- AS!} 7 

CO 

23 

9 

5 

Revisions to Payment Poi.ce s Unde' the Phyuoon fee Schedule 

0838 AP* 0 

HHS 

23 

11 

f. 

State Fiscal Stabilisation fund Program 

1 810ADC4 

CD 

23 

13 

5 

Ker swabi® rueis Program 

2«0-A0Sl 

CPA 

21" . 

11 

6 

Spec id Community Blaster Loans Program 

lew AA44 

DHS 

20 

11 

(. 

investing >n innovation 

28SS AAOb 

CD 

29 

n 

4 

Hcsp.ee wige indev for n 2010 

CS3BAP4S 

HHS 

U 

■j 

4 

Hcus<ng Trust fund Program 

2SC& ACPI 

HUD 

18 

10 

3 

Revis ers to tee Medicare Advantage Program 

0933 APT P 

HHS 

18 

o 

4 

Credt’ Asitttitrr p for Surface TstirKftPitution Projects 

2109 AD7CI 

DOT 

17 

11 

5 

F xpansior of F cr, ailment tr the j.4 health Cam System 

2900 Ah'PI 

VA 

}7 

n 


Chi'Otens Hea'th Insurance Progrons SCHIP; 

0938 APRS 

Hn: 

IS 

8 


Genera 1 cmd Kon-Lcan p-ogru- •muth Issues 

1240 ACG8 

CD 

14 

8 

2 

A'e.iirer^o'iO'- Assistance Program 

1904-A9R7 

OOc 

SO 

0 

j 

loan Gonrantei • tor Rroyec that t mp/oy ‘anc.at.ve Technologies 

1901 AB27 

DOC 

5 




4 ' ,E 3805 2 / 02 12.0(1 .( i. : 

Mote. Re ooi toons i« icU italics are budget or transfer'' regulations. 
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Some slight shifts in scores may have occurred in two of the categories between 2008 
and 2000, The average Analysis score was largely unchanged. The average Openness score 
increased by about one point-from 1 1.04 in 2008 to 12 in 2009. The average Use score fell by 
about a point, from 7.73 in 2008 to 6,64 in 2009. These differences are statistically significant at 
the 85 percent confidence level. This is suggestive, but not nearly as strong an indicator as the 95 
percent confidence level economists normally use as the standard to infer a likely relationship. 
Based on this comparison of averages for ail kinds of regulations, perhaps the transparency of 
regulatory analy sis increased in 2009. and actual use to make decisions may have decreased, but 
the difference is not clear enough to (ell for sure. 

Figure 2 shows that the distribution of scores was roughly the same in both years. The 
only differences are that the joint DOT/EPA regulation reccived’a score of 48 in 2009. and 
several more regulations in 2008 received scores in the 36-47 range. 

Table 3: Average Scores, 2008 vs. 2009 


1 

l Total Score 

2008 

<n“45) 

2009 

(n-42) 

Chance 

T-stat. 


27.31 

27.02 

-0.29 

'cBT'TnB': 

1 Openness 



0.96 

1.46 

1 Analysis 

8.53 

8.38 

-O.I5 


[ Use 

7.73 

6.64 

-1.09 


Maximum possible total score = 60. Maximum possible score on 

each category - 

.0. 


Figure 2: Distribution of Scores 
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2.3 Average Scores bv Criterion 

Tabic 4 shows the average score for each criterion in 2008 and 2009. For each criterion, 
at least one regulation earned the highest possible score of 5 in most cases. Best practices, 
however, are not widely shared. The “# Earning Highest Score" column demonstrates that, 
except for Availability, very few regulations earn a score of 5 on any individual criterion. The 
"Theoretical Highest Score” is the score a hypothetical regulation could have earned if it had 
incorporated all of the best practices identified that year. For 2009. the highest-scoring regulation 
is much closer to the theoretical highest score than in 2008. 


Table 4: Scores by Criterion 


C rite r ion • 

2008 

Average 

Score 

200? 

Highest 

Score 

2008 # 
Earning 
Highest 
Score 

2009 

Average 

Score 

2009 

Highest 

Score 

2009 

Earning 

Highest 

Score 


bebm 

5. 

12 

HKuE23H 

5 

• 14 


BESSSS 

5 

1 

TO* 

5 

5 

3. Model Documentation 

m. 

5 

3 

2.62 

: .'5 • " 

1 

4. Clarity 


5 

3 

ratEEBB 

4 

wmmm 

5. Outcome Definition 

MEBM 

5 

2 

BEH3B 

.V.5.-.V 

i 

6. Systemic Problem 

>•80 

5 

i 


4 

4 


■esh 

5 

. -. . i ■ ■■ 


5 

."..1 • 

8. Benefit-Cost Analysis 

SEEM 

■5 

3 

mat 

5 

1 

9. Some Use of Analysis 

2.44 

5 

2 


5\ 

1 

10. Considered Net Benefits 

2.20 

5 

2 

mm 

5 

4 

i i . Measures and Goals 

1.36 

5 

i 

1.29 

4 

••••■ I." : 

S 2. Retrospective Data 

i .73 

5 


1.50 

4 

' J 








..Total ; ; 

27.31 

43 


27.02 

48 


Theoretical Highest Score* 


59 



56 



Very few of the score changes between 2008 and 2009 are statistically significant.' 1 
Moreover, changes in averages for sonic criteria appear to be driven by the changing mix of 
regulations rather than an actual change in the quality of agencies’ analysis. An accurate 
assessment of changes, therefore, requires separate consideration of transfer and non-transfer 

regulations.' 


! Swrinjiy statists for a!! criteria, and the sub*questions for criteria 5-8. ajc in appendix ? 

J Statistically significant changes in averages for the entire set of regulations, without distinguishing between 
transfer and non-transfer regulations, are in appendix 4. 
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2.4 Transfer vs. Non Transfer Regulations 

Several previous studies using 2008 data, as well as table 2. demonstrate that the qsjalii v 
and use of analysis for transfer regulations is well below the quality and use of analysis for non- 
transfer regulations (Ellig and McLaughlin 2010. McLaughlin and Eilig 2010). Indeed, OMB 
(2008. 1 2-i 7) observes that although transfer regulations generate social costs via mandates, 
prohibitions, arid price distortions, agencies do not usually estimate the social benefits and costs 
of transfer regulations, v 

Table 5 confirms that the quality and use of analysis for transfer regulations is much 
lower in both 2008 and 2009. In 2008. for example, the average total score for transfer 
regulations ( 1 7 points) is 47 percent below the average score for non-transfer regulations (32 
points). Similarly, in 2009 the average total score for transfer regulations (21 points) is 40 
percent below the average total score for non-transfer regulations (34 points). These differences 
occur lor Openness, Analysis, and Use. Openness has the smallest gap. but even there, transfer 
regulations score 20-30 percent below non-transfer regulations. 


Tables: Transfer vs. Non-Transfer Regulations, Average Scores 



Transfer 2008 

(n-15) 

Non-Transfer 2008 

(n— 30) 

Difference 

T-staf, 

Total Score 

17.07 

32.43 

15.37 

Main 

Openness 

8.6 

12.27 

3.67 

HIM 

Analysis 

3,53 


8.53: 

mmm 

Use 

4.93 

9.13 

4.20 

4,99 


Transfer 2009 

(n=22> 

Noit-T ransfer 2009 

(n=20) 

Difference 

T-staf 

Torsi Score 

20.54 

34.15 

13.65 

6.84 

Openness . .. 

10.5 

13.65 

3.15 

4.32 

Analysis 

■ 4.91 


7.29 

8.9 

Use 

5.14 

8.3 

.3.16 

3.18 


All differences are statistically significant at greater than the 99 percent level of confidence. 
Maximum possible total score = 60. Maximum possible score on each category = 20. 


Because transfer regulations generally receive lower scores, a shift in the mix of transfer 
vs, non-transfer regulations could affect changes in average scores from one year to the next. In 
2008. there were 15 proposed economically significant transfer regulations, accounting for 33 
percent of proposed economically significant regulations. In 2009, there were 22 proposed 
economically significant transfer regulations, accounting for 52 percent of proposed 
economically significant regulations. The increase mostly reflects five regulations proposed in 
2009 that implemented provisions of the American Recovery and Reinvestment Act, Thus, one 
might expect that the average quality and use of regulatory analysis would be lower in 2009 than 
in 2C08 simply because more transfer regulations were proposed in 2009. 









Criterion 5 - Outcomes 


Question 5D — Evidence Regulation Will Affect Outcome 


Criterion 8 - Cost-Benefit Analysis 


Question 8C - Effects on Prices of Goods and Services 


Question 8G - Calculates Cost-Effectiveness 


uestion 81 - incidence of Benefits 


Transfer 


Regulations 



Criterion; 3 — Theory and Model Documentation 


Criterion 4 - Clarity 


Analysis-- - 

Criterion 5 — Outcomes 


Question 5A '- Articulate Desired Outcome 


Question 5 D- Evidence Regulation Will Affect Outcome 


Criterion 6 - Systemic Problem 

Question 6B - Coherent Theory of Systemic Problem 


| ftin ran < t ^ i w m ^ u vi ^ 


Criterion 8 ^Cost-Benefit Analysis 



Statistical significance: *90 percent ** 95 percent 
Maximum possible score on individual criteria or questions : 
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I able 6 shows changes in mean scores calculated separately for transfer and non-transfer 
regulations. We report statistics for individual criteria or questions only when the differences 
approach statistical significance. 

For non-transfer regulations, there are Very few improvements. Average Openness scores 
improved from 1 2.27 points to 13.65 points. The difference is almost statistically significant at 
the 95 percent level. Within the Analysis category, there is weak evidence of improvement on 
criterion 5 (Outcomes), largely because agencies provided more evidence that the regulation will 
accomplish the intended outcomes. Criterion 8 (Cost-Benefit Analysis) also saw improvement 
due to better scores on three questions: question 8C (Effects on Prices of Goods and Services), 
question SG (Evaluation of Cost-Effectiveness) and question SI (Incidence of Benefits). These 
changes are consistent with the administration’s goals of improving the transparency of the 
regulatory process, identifying benefits of regulation, and expanding ihe focus on distributional 
issues. We caution, however, that the changes are quite small, and the improvements under the 
Analysis category mostly just move the average scores closer to 3. 

Transfer regulations show slightly more improvement than non-transfer regulations. The 
average Openness score improved, largely due to increases in scores on criterion 3 (Theory and 
Model Documentation) and criterion 4 (Clarity). The improvement on criterion 4 is actually 
significant at the 98 percent level. All four Analysis criteria saw higher average scores in 2009 
than in 200S. However, all of these scores remained well below 2 in 2009. This indicates only 
that more analyses presented a small amount or discussion or evidence relevant to these criteria 
instead of saying nothing. While these improvements arc certainly welcome, the low levels of fie 
scores indicate that analysis of transfer regulations has a long way to go before it is as good as 
the analysis of non-transfer regulations. 

We draw the following conclusions from this breakdown between transfer and non- 
transfer regulations: 

« The only category of criteria that appears to have improved for both transfer and non- 
| transfer regulations is Openness. 

« The few improvements in the Analysis criteria for non-transfer regulations seem 
consistent with the Obama administration’s regulatory priorities. 

* Improvements in some of the Analysis criteria for transfer regulations largely reflect the 
presence of some content or asset! ions where previously there were none. 

• Regulators made little commitment to retrospective analysis of regulations proposed in 
either year. 

2.5 Total Scores by Agency 

Another way to control for factors that might affect the average qualitv or use of 
regulatory analysis is to break scores down by agency. Some agencies may do a better job of 
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analysis than others. Some may tackle analytical pioblems that art inherently more difficult. Yet 
others may have different mixes of transfer regulations and non-transfer regulations. Table 7 
presents average scores by agency for 2008 and 2009. with and without transfer regulations. 

When all regulations are included, five agencies increased their average total scores in 
2009. and five agencies reduced their average total scores. When transfer regulations are 
excluded, four agencies increased their average total scores in 2009. and four agencies reduced 
their average total scores. Given that most agencies proposed small numbers of economically 
significant regulations, few agencies proposed comparable numbers of economically significant 
regulations in both years, and six agencies proposed economically significant regulations only in 
2008. it is difficult to infer any general pattern of improvement or deterioration from these 
results. ""fY; ,■ ..-.tv y. Y.yy 

However, it is clear that the presence or absence of transfer regulations in a given year 
has a big effect on some agencies’ scores. Scores for the Departments of Energy, Homeland 
Security. Transportation, and Health and I Inman Services climb noticeably in one or both years 
when transfer regulations are excluded. Omitting transfer regulations. Energy and Homeland 
Security leapfrog Agriculture. EPA. and Interior in the 2009 rankings, and HHS edges past 
Labor. yyy. y . .Yy . / IT -■■■■■.■ 1 
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5. Use of Analysis 

Previous research found that use of (he analysis was positively correlated wilh the quality 
of the analysis in 2008. Scores on criteria 9-12, which evaluate use of analysis, are positively 
correlated with the Analysis score and overall quality, defined as the sum of the Openness and 
Analysis scores, criteria I - 8 {Eiiig and McLaughlin 2010). An additional year gives us a larger 
data set to test whether this relationship stiil held and whether it changed in 2009, 

5.1 Total Use Score** • •; 

Table 8 shows the results from regressing the Use score on the Quality score, along with 
several control variables. A one point increase in the Quality score is associated with a 0,25-0.3 1 
point increase in the Use score, and this correlation is highly statistically significant. The result 
also seems quantitatively significant. The standard dev iation of Quality is 6.86: a one-standard- 
deviation change in Quality implies about a two-point change in Use. Given that the mean Use 
score is 7.21 , variation in Quality seems to explain a great deal of the variation in Use. 6 

The Year 2008 dummy tests whether Use scores tend to be different in 2008 and 2009. it 
shows that Use is about 1.3 points higher in 2008. after controlling for Quality. This result 
indicates n 1. 3-point shift in the intercept of the regression equation. One might also speculate 
that the slope of the line might be different in the two years. When we run the same regressions 
using Quality * Year as an explanatory v ariable instead of the year dummy, we get roughly the 
same results with a bn worse statistical fit. 1 

the year appears to make a big difference, considering that the mean Use score is only 
7,2! and its standard deviation is 3.45. However, it would be a mistake to portray the first year of 
the Obama administration as a retreat from stellar use of analysis in the Bush administration. 
Figure 3 shows the distribution of Use scores in 2008 and 2009. Neither year shows more than 
middling use of analysis. The principal difference is that the middle class shrinks in 2009. with 
more regulations that either fail to use the analysis or make only a passing reference to it. 

Models 3 and 4 in table 8 include control variables for transfer regulations, to see if 
tendencies to use analysis differ for this type of regulation. In general, the relationship between 
Use and Quality seems no different for transfer regulations that for non-transter regulations. 
However, the transfer regulations that implement provisions of the American Recovery and 
Reinvestment Act appear to be marginaily more likely to use the analysis. The Use score for 
these five regulations averages 7 points, compared to an average of 5 points for other transfer 
regulations in 2009. The difference in averages steins from relatively high Use scores for two 
Education Department regulations that provide grants to states for education reform: the School 
Improvement Grants (13 points) and the Race to the Top Fund (9 points). School improvement 
Grants earned a relatively high Use score because the regulations focus the grants on education 
reforms that have research demonstrating their effectiveness, and because the regulation includes 


'■ 1‘sing oni> site tour Analysis criteria 5-8 as the independent variable produces roughly the same results wjtfc 3 hit 
Aorse statistical lit 
’ Results i«t appendix 5. 
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provisions 10 gather data anti evaluate the effectiveness of the reforms funded by the spendinu. 
The Race to the Top fund did not make much use of analysis to create the regulation, hut it did 
establish goals and require states to submit data to evaluate the effectiveness of (he reforms 
funded by the regulation. 

5.2 Ex-Ante Use vs. Ketruspectivc Analysis 

The total Use score- consists of scores for two types of criteria that might be affected 
differently by the quality of analysis. Criteria 9 and 10 assess the extent to which the agency used 
the analysis to make decisions in the proposed regulation. Criteria 1 1 and ] 2 assess the extent to 
which the agency prov ided for retrospective analysis in either the preamble to the regulation or 
the Regulatory Impact Analysis. To see whether Quality has different effects on these variables, 
table 9 replicates the regressions in table 8 using criteria 9—10 as a dependent variable and using 
criteria ! 1-12 as a dependent variable. 

The quality of analysis clearly has a positive, statistically significant correlation with both 
the use of analysis to craft the regulation and on provisions for retrospective analysis. The effect 
is about tu ice as large for the former as for the latter. 

The Year dummy variable, however, shows that Quality has a differential effect in 2008 
only for use of analysis to craft the regulation. Agencies were no more likely to make provisions 
for retrospective analysis in 2008 than in 2009. This is perhaps unsurprising, given that 
Executive Order 12866 and Circular A -4 place littie emphasis on retrospective analysis. 

finally, the Transfer dummy variable indicates that agencies were neither more nor less 
likely to use analysis in crafting transfer regulations or provide for retrospective analysis. The 
Recovery Act dummy shows that these regulations tend to have better retrospective analysis 
provisions — again largely because of the higher scores of the two education reform regulations. 

These regressions identify some significant correlations, but we are not sure if they imply 
causation. Perhaps decision makers choose to use analysis when they are confident it is higher 
quality. Or perhaps analysts prepare better analysis when they are confident the decision makers 
will use it. Similarly, the higher Use scores in 2008 might reflect a stronger commitment to using 
regulatory analysis in the Bush administration, but other hypotheses might also explain the 
difference. To the extent that regulations proposed in 2009 were already in process in 2008, 
perhaps the Bush administration simply pushed out the regulations that Were better-supported by 
analysis in 2008 and left the rest for the Obama administration to deal with. Alternatively, the 
difference could just reflect the fact that 2009 was a transition year (perhaps because new 
members of an administration have to “learn" how to use economic analysis). Forthcoming data 
on the quality and use of regulatory analysis in 2010 may allow us to test these and other 
hypotheses Systematic interviews of federal regulatory personnel, such as those conducted by 
Williams (2008). could provide additional (and perhaps even better) insights. 
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Tabic 8: Quality of Analysis vs. Use of Analysis 



Explanatory 

Variables 


Depended! Variable: I’se of Analysis Score (Criteria 9-12) 


Quality 

0.30 

0.3) 

0.27 

0.25 

(Criteria !-8) 

[6.98***) 

[7.28***] 

[3 99*»*J 


Year 2001? 


1.34 

1.15 

1.33 

Dummy. • 


[2,3 1***] 

[1 85*) 

[2.14**) 

Transfer' -.7 



—0.80 

-!.!<> 

Regulation ; 



[-0.85] 

1-1.25] 

Recovery Act 




125 

Regulation 




(1.70*) 

Constant; 

1.14 

13 

1.64 

1.82 


fi.24J 

[0 34] 

[001] 

[1.02] 

.■■-I’;. 

87 

w'S 

87 

87 

Adjusted R' 

:; V- 0.36 

0.39 

0.39 

0.40 


Ordinary least squares regressions: {-statistics in parentheses. 
Statistical significance: *** 5 percent *’*5 percent * 10 percent 


Figure 3: Use of Analysis Scores by Quintile 
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Table 9: Qualify of Analysis vs. Separate Scores for Ex-Ante and Retrospective Analysis 


Explanatory 

Variables 

Dependent Variable: E^ Ante Cse of Analysis (Criteria 9-10) 

Oi 0} L4) 

Quality''-.'. 

o.2o 

; ; :0.20 V 

-0;i 7'..- 

0.17 

(Criteria 1-8) 

[6,05***] 

[6.30***] 

[3 .4 6***3 

[337***] 

■ Year 2008 : 


0.94 

0 83 

0.87 

Dummy.. ; 


12.18“*] 

[1.78*] 

[182*] 

Transfer . .. 



-0.51 

-0.58 

Regulation. 



1-0.72) 

M.so] : ■; 

Recovery Act 




V V: 0:45V:. : .'Vi.' 

Regulation. 




[0.45] 

Constant 

034: V 

-0.22 

V : 0.60::.v.': : -V. 

0.64 


[0.50] . 

[-032] 

[0.44] 

[0.47] 

frVV 



87-%f 

' 87 : . 

Adjusted R : 

0 . 2.9 

0.32 

Vi 032 

■ : 031- .. 


Dependent Variable: Provisions for Retrospective Analysis (Criteria 1 M2) 


Explanatory 

Variables 



<2} 

(31 

( 4 \ ■ 

Quality 

: • ’ V. 0.1 

■ 0-U: : 

0.051 V V 

0.08 

(Criteria i~8j 

:C-[3.98***3 

[4.04***] 

[2.19**] 

' • [2. 00**} vv: ; 

Year 2008 


:V 039 

032 

0.47 

Dummy 


(1. 06] 

(0.81] 

(1.29] 

Transfer'-. ' 



-0.29 

-0.6 ) 

Regulation 



[-0.493 

1-1.01] 

Recovery Act 




I.S0 

Regulation 




(2 15**] 

Constant 

0.7V 

0.56 

1 .04 

1.18 


E 1 -39] 

[0.9 i] 

[0.90] 

(1.04) 

N 

87 

VV:“- 87; 

8? 

87 

Adjusted k : 

0.1 5 

T . 0;I5.V'- 

0.14 

0.18 


Ordir.arx least squares regressions; t -statistics in parentheses. 
Statistical significance: **• 3 percent **5 percent ■*] 0 percent 
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5.3 1st by Individual Agencies 

Is the reduction in Use scores widespread, or concentrated in a few agencies? Table iO 
sheds iigh! 0 n this question by calculating changes in average Use scores for individual agencies, 
including and excluding transfer regulations. 

Including all regulations, four agencies improved their average Use scores between 2008 
and 2009: Interior. Agriculture, Health and Human Services, ant) Veterans Affairs. Except for 
Agriculture, all of these improvements were less than one point. Seven agencies saw their 
average Use scores fall, and all of these reductions exceeded two points. Thus, improvements are 
small, and reductions are widespread. 

; : Some of these changes were driven by the increased proportion of transfer regulations in 
2009. Excluding transfer regulations, four ageneies increased their Use scores: Interior. 
Agriculture. Health and Human Services, and Energy. Interior's score increased byjust 0.7 
point; all the others increased by at least two points. Four agencies saw their Use scores fall 
when transfer regulations are excluded: Homeland Security. Transportation. EPA, and Labor. 
Each of these four reductions was two points or greater. Excluding transfer regulations thus 
suggests that some agencies had noticeable improvements in their Use scores, while about the 
same number saw noticeable reductions, 

The changing mix of transfer vs. non-transfer agencies had a big effect on results for four 
agencies: Energy. Homeland Security. Transportation, and Health and Human Services 
Excluding transfer regulations actually increases Energy’s Use score: with transfer regulations. 
Energy’s Use score falls. Excluding transfer regulations leads :o a much bigger increase in 
Health and Hitman Services' Use score: a 5.5 point increase instead of a 0.7 point increase. 
Finally, excluding transfer regulations cuts the reduction in Homeland Security’s and 
Transportation’s Use scores by more than half. 

The regression equations in tables 8 and 9 show that use of analysis to make decisions 
about regulations is lower in 2009. even after controlling for transfer regulations. Tabulations in 
tabic 10 suggest that the primary reason for :hc statistically significant decline in Use scores in 
2009 appears to be the reductions in Use scores at Transportation and EPA. Of all the agencies 
whose aterage Use scores fell. Transportation proposed two regulations in 2009 and EPA 
proposed nine. No other agency whose Lsc score for non-trunsfer regulations fell in 2009 
proposed more than one non-transfer regulation in 2009. 

In fairness, we should also note that the combined DOT/EPA CAKE/greenhouse gas 
emissions regulation earned the highest Use score in 2009: 1 5 points. In addition, the caveat wc 
applied to table 7 applies to table 10 as well. Because the number of regulations is so small, it is 
hard to make reliable generalizations about particular agencies. For that, more years of data are 
needed 



Labor 


Veterans 

3.0 

Justice 



Treasu 


Fed Acquisition 


State 


Defense 
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6. Conclusions 

This study expands on existing research by applying a consistent set of standards to 
assess the quality and use of regulatory analysis for all economically significant regulations 
proposed in two different years. We find that the average quality of analysis is rtot high. The 
quality and use of regulatory analysis is especially poor for transfer regulations that define how 
die federal government w ill spend or collect money. But Regulatory Impact Analyses and 
Federal Register preambles present many examples of best practices that could improve the 
quality and use of analysis significantly if they were diffused more widely. 

Our comparison of regulations in 2008 and 2009 generates several insights relevant to 
contemporary regulatory policy discussions. We find very little evidence that the quality of 
regulatory analysis changed between 2008 and 2009. The most significant improvement occurred 
in accessibility of regulatory analyses on the Internet. While this is a welcome improvement that 
is consistent with the Obama administration’s focus on government transparency, improvements 
on a few other criteria were generally small and, at best, usually improved average scores from 
poor in 2008 to middling in 2009. in addition, we find substantial evidence that agencies were 
less likely to use the analysis to make decisions about proposed regulations in 2009 than in 2008. 

This research also raises numerous questions that deserve further inquiry. We have not, 
by and large identified why the quality and use of regulatory analysis exhibits the patterns 
revealed in this paper. For example, it is not obvious why some non-transfer regulations receive 
better analysis than others. Subject matter, deadlines, differing statutory mandates, explicit 
policy preferences, or department-specific laclors nay be part of the explanation. 

It is also not clear why the quality of regulatory analysis changed very little between f 
2008 and 2009. Does this mean career staffers at agencies and/or OIRA consciously promote 
continuity between administrations? Another factor that may have played a role is that it is likely 
that the Bush administration focused greater effort on improving the quality of its “midnight” 
final regulations in 2008 relative to its proposed regulations, while the Obama administration is 
likely to have placed a greater focus on its own newly proposed regulations. This would suggest 
that the quality of analysis for proposed rules should have improved in 2009 — unless most of the 
regulations proposed in 2009 were already in the pipeline in 2008. Research on what happened to 
She quality and use of analysis for final rules might shed further light on this issue. 

Our data also indicate a statistically significant reduction in OIRA review time for non- 
transfer regulations in 2009 (from 66 to 40 days), but not for transfer regulations, which 
averaged about 35 days in both years. McLaughlin (2010) finds that midnight regulations receive 
shorter review limes at OIRA, Whether OIRA review time impacts quality and use Is an area 
ripe for furt her research. ■ : 

Finally, we do not know why the use of regulatory analysis to make regulatory decisions 
declined in 2009. Indeed, we are not even sure if good analysis leads to use in decisions, or if 
decision makers’ openness to analysis promotes good analysis, or if some liiird set of factors 
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c_ aus es belli of these. Creating consistent data on the quality and use of regulatory anal-sis is the 
step toward answering these questions. 
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Appendix 1 

Major Factors Considered When Evaluating Each Criterion 

Note: Regardless of how they are worded, ail questions involve qualitative analysis of how well 
the R1 A and the Federal Register notice address the issue, rather than “yes/no” answers. 

Openness 

1 . I low easily were the R! A. the proposed rule, and any supplementary materials found online? 

I low easily can the proposed rule and Rf A be found on the agency’s website? 

How easily can the proposed rule and RIA be found on Regulaiions.gov? 

Can the proposed rule and RIA be found without contacting the agency for assistance? 

2. I low verifiable are the data used in the analysis'? 
is there evidence that the analysis used data? 

Does the analysis provide sufficient information for the reader to verify the data? 

How much of the data are sourced? 

Does the analysis provide direct access to the data via links. I IRLs. or provision of data in 
appendices? 

i! data are confidential, how well does the analysis assure the rcadei that the data are valid? 

3. How verifiable are the models and assumptions used m the analysis? 

Are models and assumptions stated clearly? 

How well does the analysis justify any models or assumptions used 0 
How easily can the reader verify the accuracy of models and assumptions? 

Does the analy sis provide citations to sources that justify the models or assumptions? 

Docs the analysis demonstrate that its models and assumptions are widely accepted by relevant 
experts? 

I low reliable are the sources 0 Are Ihe sources peer-reviewed? 

A W as the agency's analysis comprehensible to an informed layperson ? 

How well can a non specialist reader understand the results or conclusions? 

How well can a non-specialist reader understand how the analysis reached the results? 

How well can a specialist reader understand how' the analysis reached the results? 
r> re the RIA and relevant portions of the Federal Register notice written in “plain English”? 
(Light on technical jargon and acronyms, well organized, grammatically correct, direct langua»e 
used.! “ ~ 
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Analysis 

F ( >r each Analysis c riterion . (he lettered sub-questions eac h receive a score of 0—5. ami these are 
averaged and rounded so produce i he score on the criterion. 

5, How well does die analysis identity the desired outcomes and demonstrate that the regulation 
will achieve them? 

A. I tow well does the analysis clearly identify ultimate outcomes that affect citizens’ mv iitv 

of life? ‘ ' 

B. I low well does the analy sis identify how these outcomes are to be measured 9 

C Does the analysis provide a coherent and testable theory show ing how the regulation will 
produce the desired outcomes? 

D, Does the analysis present credible empirical support for the theory? 

E. Does the analysis adequately assess uncertainty about the outcomes? 

6, : How well does the analysis identify and demonstrate the existence of a market failure or other 

systemic problem the regulation is supposed to solve? 

A. Docs the analysis identify a market failure or other systemic problem? 

6. Docs the analysis outline a coherent and testab'e theory that explains why the problem 
(associated with the outcome above) is systemic rather than anecdotal? 

C Does the analysis present credible empirical support for the theory? 

D. Does the analysis adequately assess uncertainty about the existence and size of the 
problem? 

7, How well does the analysis assess the effectiveness of alternative approaches? 

A. Does the analysis enumerate other alternatives to address the problem? 

B. Is the range of alternatives considered narrow or broad? 

C. Dees the analysis evaluate how alternative approaches w ould affect the amount of the 
outcome achieved? 

D. Does the analysis adequately address the baseline— what the state of the world is likely to 
he in the absence of further federal action? 

S. How well docs the analysis assess costs and benefits? 


A. Does tne analysts 

B. Does the analysis 
(’. Does the analysis 


dentjfy and quantify incremental costs of all alternatives considered? 
identify all expenditures likely to arise as a result of the regulation? 
dontify how the regulation would likely affect the prices of goods and 


D. Does the analysis examine costs lhai stem from changes in human behavior as consumers 
and producers respond to the regulation? 

L-. Does the analysis adequately address uncertainty about costs? 

K Does the analysis identify the .approach that maximizes net benefits? 
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l,oes iile analvSis identify the cosi-eflectiveness of each alternative considered’ 

1 1. Does the analysis identify all panics who would bear costs and assess the incidence oi 
costs? 

Docs the analysis identify a!! parties who would receive benefits and assess the incidence 
of benefits? 

Use 

9 Does the Proposed rule or the RIA present evidence that the agency used the Regulatory 
Impact Analysis? ~ 3 

Does the proposed rule or the RIA assert that the analysis of outcomes, benefits, the systemic 
problem, alternatives, cr costs affected any decisions? 

How many aspects of the proposed rule did the analysis affect? 

How significant ere the decisions the analysis affected? 

10. Drd the agency maximize net benefits or explain why it chose another option? 

Did i he analy sis calculate net benefits of one or more options so that they could be compared’ 

Om the analysis calculate net benefits of all options considered? 

Did the agency either choose the option that maximized net benefits or explain why it chose 
another option? 

How broad a range of alternatives did the agency consider? 

1 1. Does the proposed rule establish measures and goals that can be used to track the regulation’s 
results in the future? 

Does the RIA or Federal Register notice contain analysis or results that could be used to establish 
goals and measures to assess the results of the regulation in the future? 

In the RIA or the Federal Register notice, does the agency commit to performing some type of 
retrospective analysis of the regulation’s effects? 

Does the agency explicitly articulate goals for at major outcomes the rule is supposed to affect'' 
Does the agency establish measures for major outcomes the rule is supposed to affect? 

Does the agency set targets for measures of major outcomes the rule is supposed to affect? 

i?. Did the agency indicate what data it will use to assess the regulation’s performance in the 
future and establish provisions for doing so? 

Docs the RIA or Federal Register notice demonstrate that the agency has access to data that could 
be used to assess some aspects of the regulation’s performance in the future? 

Would comparing actual outcomes to outcomes predicted in the analysis generate a reasonably 
complete understanding of the regulation’s effects? 

Does the agency suggest i. w ill evaluate future effects of the regulation using data it has access to 
or commits to gathering? 



92 


31 

Docs the a 8 enc > expliculy enumerate data it will use to evaluate major outcomes the reeulalion .s 
5t;ppo>ed Co accomplish in the future? ® 

Dees the analy sis demonstrate that the agency understands how to control for other factors it's- 
rra\ ai feci outcomes in the future? 
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Appendix 2: Crosswalk of 2011) OMB Regulatory Impact Analysis Checklist with Mercatus 
Regulatory Report Card evaluation criteria 


, OMB Checklist 

Mercatus Evaluation Criteria 1 

Does the RIA include a reasonably detailed 
description of the need for the regulatory 
action? : C ^ \ :: - - - v C . . 

ritcrion (>: How well does the analysis 
demonstrate the existence of a market failure or 
other systemic problem the regulation is 
supposed to solve? 

Does the RIA include an explanation of how the 
regulatory action will meet that need? 

Criterion 5: How well does the analysis identify:! 
the desired outcomes and demonstrate that the ? 
regulation will achieve them? 

Does the RIA use an appropriate baseline (i e. 
best assessment of how the w orld would look ill 
the absence of the proposed action)? 

Criterion 7, question D: Does the analysis 
adequately assess the baseline— what the stale 
of the world is likely to be in the absence of 
further federal action? 

Is (he information in the RIA based on the best 
reasonably obtainable scientific, technical, and 
economic information and is it presented in an 
accurate, dear, complete, and unbiased manner? 

Criterion 2: How verifiable are the data used in 
ihe analysis? 

Crilerion 3: How verifiable are the models or 
assumptions used in the analysis? 

Criterion 4: Was the analysis comprehensible to 
an Informed layperson? 

Crilerion 3 includes an assessment of whether 
the models and assumptions are based on peer- 
reviewed or otherwise reliable publications. 
However. Ihe Mercatus evaluation does not 
assess Ihe quality of the underlying science. 

Are the data, sources, and methods used in the 
R!A provided to the public on the Internet so 
that a qualified person can reproduce the 

.'ana lysis?. j.v-; ; 

Criterion 1 lakes the first step by assessing how 
easily the RIA itself can be found on the 

Internet. 

Criteria 3 and 4 include an assessment of how 
easily the reader could find the underlying data, 
sources, and methods front information or links 
provided in the RIA or the Federal Register 
noticec- 

To the extent feasible, does the R!A quantify 
and monetize the anticipated benefits from the 

regulatory action'.' 

Criterion 5. question 2: How well does the 
analysis identity how the outcomes are to be 
measured? j 
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!'o the extern feasible, does the R!A quantify 
and monetize the anticipated costs" 

Multiple questions under criterion 8 {Benefits 
and Costs) assess how well the analysis 
identifies, quantifies, and monetizes costs. 

Does the R!A explain and support a reasoned 
determination that the henelits of the intended 
regulation justify its costs (recognizing that 
seme benefits and costs are difficult to 
quantify)? 

Criterion 8. question E: Does the analysis 
identify the approach that maximizes net 
benefits? 

Criterion 8. question G: Does the analysis 
identify the cost-effectiveness of cadi 
alternative considered? 

Does the RIA assess the potentially effective 
and reasonably feasible alternatives? 

Criterion 7: How well does the analysis assess 
the effectiveness o f a iternati ve approaches'^ 

Does the preferred option have the highest net 
benefits (including potential economic, public 
health and safety, and other advantages: 
distributive impacts; and equity), unless a 
statute requires a different approach? 

Criterion 10: Did the agency maximize net 
benefits or explain why it chose another option? 

Does the R1A include an explanation of why the, 
planned regulatory action is preferable to the 
identified potential alternatives? 

Criterion 9: Does the proposed rule or RIA 
present evidence that tiie agency used the 
Regulatory impact Analysis? 

Criterion 10, Did the agency maximize net 
benefits or explain whv it chose another option 1 ) 

Does the RIA use appropriate discount rates for 
the benefits and costs that are expected to occur 
in the future? 

Considered under criterion 5, question 2: How 
well does the analysis identify how the 
outcomes are to be measured?, as well as 
several questions about measurement and 
comparison of benefits and costs under criterion 

8 (Benefits and Costs). 

Does the RIA include, if and where relevant, an 
appropriate uncertainty analysis? 

Criterion 5. question H: Does the analysis 
adequately assess uncertainty about the 
outcomes? 

Criterion 6. question D; Does the analysis 
adequately assess uncertainty about the 
existence and size of the problem ? 

Criterion 8. question E: Docs ;he analysis 
adequately address uncertainty about costs 0 i 
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Does the RIA include, if and where relevant, a 
separate description of the distributive impacts 
anu equity (including transfer payments and 
effects on disadvantages or vulnerable 
populations)? 

Criterion 8. question ll: Docs the analysis 
identify ali parties who would bear costs and 
assess the incidence of costs? 

Criterion 8. question I: Does the analysis 
identify all parties who would receive benefits 
and assess the incidence of benefits'? 

Does the analysis include a dear, plain- 
language ekecutive summary, including an 
accounting statement that summarizes the 
benefit and cost estimates tor the regulatory 
j action under consideration, including the 
qualitative and non-monetized benefits and 
costs? 

Criterion 4: Was the analysis comprehensible to 
an informed layperson? 

Does the analysis include a clear and 
transparent table presenting (to the extent 
feasible) anticipated benefits and costs 
(qualitative and quantitative)? 

Criterion 4: Was the analysis comprehensible to 
an informed layperson? 

Goals ami ineosure.it to assess results- of the 
regulation in the future - No content. 

t ritcrion 1 ] : Does the proposed rule establish 
measures and goals that can be used to track the 
regulation’s results in the future? 

Provisions for gathering ditto to assess results 
of the regulation in the future -No content 

t riterion 12: Did the agency indicate what data 
it will use to assess the regulation’s 
performance in the future and establish 
provisions for doing so? 
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Appendix 3: Summary Statistics on All Criter ia and Sub-Questions 
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Appendix 4; Average changes without separating transfer and non-transfer regulations 

! ij - tahlc shows the change in average scores on individual criteria and on sub-questions 
Cor the Analysis criteria. We only report average scores whose differences are statistically 
significant at the 85 percent level or higher Even for individual criteria or questions, there is 
very little evidence that average scores changed much between 2008 and 2009. As noted in the 
text, some of the changes identified below are driven by the increased proportion of transfer 
regulations in 2009. 


Score Changes on Individual Criteria and Questions 



21)08 

(n=45) 

2009 

(n=42) 

Change 

T-stat= 

Openness 





Criterion ! - Accessibility 

3.53 

4.05 

0.51 

2,10** 

Analysis 





Question 6B - Coherent Theory of Systemic Problem 


mtm 

—0,50 

1.60 

Question fiC'- Empirical Evidence of Systemic Problem 

SBEH 



mr&n 

Question SC - Effects on Prices of Goods and Serv ices 

BBM 

msm 


ijgBa 

Question 8F - Identifies approach that maximizes net 
: benefits'. 

■EH 

1.33 



Use 



HI 


Criterion 10- Decision Cognizant of Net Benefits 

2.20 

1.62 


■MBS 


Statistical significance: *90 percent **95 percent 
Maximum possible score on any criterion or question = 5 points. 


The increase oh criterion 1 (Accessibility) indicates that agency regulatory analyses were 
somewhat easier to find Online in 2009 than in 2008. This reflects the fact that regulatory 
analyses were easier to find on agency websites and Federal Register preambles provided clearer 
information about how to obtain a copy of the Regulatory Impact Analysis. Some of the 
improvement may also stern from the redesign of the regulattons.gov web site, which may have 
made regulations and accompanying analysis easier to find. 

The lower average scores on questions 6B (Coherent Theory of Systemic Problem ) and 
6C (Empirical Evidence ot Systemic Problem) suggest that agencies may be somewhat less 
likely to demonstrate that proposed regulations actually address a market failure, government 
failure, or other systemic problem in 2009. Average scores were already quite low in 2008; this 
weakness may have gotten even weaker in 2009. 

The higher average score on criterion 8C (Effects on Prices of Goods and Services) 
indicates that agencies were more likely in 2009 to discuss the effects of regulatory costs on the 
prices of goods and services. This is something that agencies usually do either reasonably well or 
pretty poorly: there are few mid-range scores. The increase from 1.38 to 2.07 implies that this 
improvement occurred only for a few regulations, or that agencies provided just a bit more 
discussion or evidence in place of unsupported assertions. 
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1 he lower scores on question 81 (Identifies Alternative that Maximizes Net Benefits) and 
criterion 10 (Decision Cognizant of Net Benefits) suggest that regulatory analyses in 2009 were 
less likely to assess the net benefits of alternatives, and decision makers were less likely to 
consider net benefits when choosing among alternatives. Agencies usually do these things either 
reasonably well or not at all. so this shift suggests that fewer regulations in 2009 identified or 
considered net benefits of alternatives. 
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Appendix 5: I se vs. Quality Employing Quality x Year Interaction Variable 


Dependent Variable: i'se cf Analysis Score (Criteria 9-12) 

Explanatory 


Variables 

m 

f2v 

til 


Quality •••• 

{Criteria 3-8} 

y;;[6.9S*«]Y 

;■■■:'■ oi* 

[6.26***] 

0.23 

[3,67***] 

0.22 

[3.4 l***] 

Year 2008 Dummy : 

.;X Quality 


.0.06 " 

[2.21 ***] 

0.05 

[1.79*3 

0.06 
[ 1 .98**] 

Transfer 

Regulation 



-0.88 

[-0.95] 

28 

[-1.34] 

Recovery Act 

Regulation. 




2.07 

C 1.57] 

Constant "" 

[1-243 

1 .06 
n is] 

1.64 

10.91] 

2.70 
n 63) 


: . 87 ■ • 

8? 

^ 87^ y' 

87 ■' - 

Adjusted R”'.- 

V : ;o;36y; 

0.39 

0.38 

0.40 


Ordinary least squares regressions: t-stati sties in parentheses. 
Statistical significance: *'**3 percent **5 percent *10 percent 
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W ill th t Patient Protection and 
Affordable Care Ad (ACA) improve 
the performance of the L'-S. health 
care system? The quality of the major 
interim final regulations burned under 
iliv ACA in 2010 gives three main reawns far pcs.-tintitim 
on tl»is score. 


Fir.si. the quality of analysis for these regulations is meosur- 
ably lower rhan for other major regulations proposed in 2008 
and 2009. Second, the analyses supporting these regulations 
tended to overestimate the rules' benefits and underestimate 
their costs, in some cases by arnuunw exceeding billions of 
dollars. Third, the analyses often ignored more effective or 
less costly alternatives. 

Had these regulations been accurately analyzed. It is likely 
that at least some would have failed a simple cost-benefit test 
The challenge for Congress is to ensure that future ACA regu- 
lations yet to be issued do not repeat such flaws. 


HOW THESE REGULATIONS WERE EVALUATED 
W E t urn the Mcrcarus Center's Regulatory Report Card 
scoring system to compare the first eight major regulations 
i>sued under the ACA with all major proposed regulations 
issued in 20DB and 2009. Report Card criteria fall into three 
categories; Openness (how accessible, clear, and well-docu- 
mented is the analysis?); Analysis (how well docs the analysis 
identify the desired outcomes. systemic problem, alternatives. 
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costs, and benefits?); and Use (to what extent did the agency 
claim to use the analysis or moke provisions for retrospective 
analysis of the regulation? ).* 

As Figure I shows, the quality ami use of analysis for the AC A 
interim final regulations falls well below the standards set by 
other agencies and by the Department of Health and Human 
Service* itself in conventional nntice-and-commem rulemak- 
ing* in previous years. However, the regulntory impact analy- 
ses for the eight ACA interim final rules is comparable to the 
analysis that accompanied a series of interim final homeland 
security regulations issued by the Bush administration fol- 
lowing 9 II. This suggests that the institutions, not the people 
nr parry in power, explain the decline in quality of regulatory 
analysis when agencies implement significant presidential 
priorities on shun deadlines. *’ 

In general, the health regulations were less transparent than 
the major proposed rules issued by the Bush and Obama 
administrations in 2008 and 2000. This means it was diffi- 
cult for the lay public nr even experts to understand how the 
analysis calculated at least some of its estimates of benefits 
or emits. )n some cases, the rule* inadequately assessed the 
expected benefits or failed to demonstrate how the rule would 
achieve them. In other cases, the analysis failed to demon- 
strate that there was some market failure or other systematic 
problem that could be addressed only through federal govern- 
ment action. Some rule* also failed fu identify alternative, less 
expensive approaches to regulation or failed to adequately 
assess costs and compare these to benefits Tn fact, not one of 


these rules sought to monetise expected benefits, msking It 
unclear why the agency concluded that the rule hod benefits 
that exceeded Its costs. 

The lowest score* were for use of the a natysix Apparently 
agencies used analysis as a post hoc justification of a regula- 
tory approach already decided upon. The analyses did not 
always explain why the agency chose a particular option. 
Little thought was given to establishing measure*, goals, ur 
data sources that would permit the agency to evaluate the 
rule’s future impact. 

We examined in greater detail how well these regulations 
evaluated benefits, costs, equity, and regulatory alternatives. 
We found that the regulatory impact analyses were Seri- 
ously incomplete or Inaccurate, often omitting or nmmea- 
suring significant benefits, costs, or regulatory alternatives. 
This resulted in o general pattern of exaggerated benefits 
and understated costs. Analysis of equity was cursory at best. 
In short the regulatory analyses for these regulations were 
insufficient to guide decisions or Inform the public. 


WHAT DIFFERENCE DOES IT MAKE? 

One example ii.U'SCTRATEs (he kind* of problLMn* we found 
in the ACA regulatory analyses. None of the eight rules men- 
tion* moral hazard, even though this i> an inherent feature 
uf health insurance. Moral hazard simply mean* that when 
someone else is oaring the hill, people are less likclv to avoid a 
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.'this means 1 lid t people.. 
i?e medical care of less 


ikely to cart? for their avra fts 


" Tne slat; of rJiis cummori sense effect on behavior has. been- •' 
.■measured' scientifically; The RAND Cor por ado m performed. '■' 
a randomized, controlled- trial of health insurance coverage -. 
'People random ^'assigned to a plan' that gave them complete! V-. 
free health cate had med iea 1 ex pen ses 5 0 perce.n t higher th sm ■'. 
; those miiduffilfassiKiied to plans with' 'modest- cost sharing. 1 


: the free care plan. But at least some of if was waste, mbaning-' 
■ th'at the cost -of the added' care 'exceeded its worth to patients*. • 
■.'■ HAND calculated that fiilly.30 percent- of the to hi! annual cost 
of medical spending for the free care stremp was wasted in this . 
fashion. Yet for the average patient, this-atiditioniil' 'spending did . 

. '■ not lead to' any improvement in health status. The waste due to' 
nihral hazard raises' from Ifl perct'Jitof'Spehdingfrirpatiebtfi. • 
. in plans with - modest cost Sharing to 28 percent for those on .. 

■ " -Medicare'; to 44 percent for the additional spending induced. .'. 

% the Medicare prescription- drugplan/' By ignoring an 'effect: 

• of this niiigninjiietbeanidyses under state the potential costs of '■ 
: ' ration s ACA regulations by double- digit percentages, "■••:/• 

. ■ For at least three ru les, the hi agrti : udt of sue is estinia lion errors . • 
. is large enough that more ‘accurate measurement of" benefits-. ■ 
.. and costs might 'well have reversed' the presumption that hem- . 
eSts exceeded casts. These indiide the early retiree - . 

" arwre program (where costs appear fd have hegri is fuicr stated . 
v by $9--j>10 billion over four years h' dependent 'cuveraue for 
; children' up to age 26' (where amt Were underestimated bv at 
. ' least 20 percent; -and the prcexisting-cdnditlo.n insurance plan- ; ' 
..' (where benefits appear to have been overestimated by at least' ' . 

; Sl.5 bil.ii.att and costs underestimated by at least $6 biliioh)..".. ■ . : . 

• This does not imply that these rules' confer no benefits bn the. 
individuals whose health costs will be subsidized by taxpayers . 

'or policyholders; But rea soil able' people hiRV tend tide" such- ■ " 

■ transfers are not worthwhile if society bears an' "often hidden"'-' 
cost of Sr or $2 dr $3 for every dollar of health benefits deliv- s', 
ered to patients. ;.. 


--- A-d'oMH! ?TA T! 0 St' of to p-do wiv j free ti on fro in the' Wh i te 
■■■ House/and tight deadline's imposed by Congress- appears to' 
have cuhrnbu ted to aft' -abbreviated regulatory process that 
"severely impaired the- ability.'' im'd' Willingness of agencies t;> 
prbdu ce high ‘■qualitj'- regulatory impact -analyses.:- ' 

. We h ave no way of d e term > nirig wheth er the adrisinfe tr a ti On f s 
process for developing these high -priori ty regulations was the 
. stilt" reasun fer their poor quality -of 'whether the tight dead*-' 


lines imposed by Congress' alone- would- have - produce d the 
same result These rules' spent much less time 'in the Office of 
.. Tnfbrirtatiairand Regulatory Affairs {01 RA) review than rules 
: typically do. But the involvement of both 'Whits Koussi and 
" high -ranking agency staff in the 'promulgation of these rule® 
Suggests that th?? sd mill i stratum likely got the rules it wanted: 
written, in which case additional time for O IRA review \v-;ui Id: 
: hsV * little bf .no tli fference hi their quality. . ..- 


POLICY RECOMMENDATIONS- 

. T h Eh it a it e sev era estops Congress c'uuld take' to help eilsurp ' 
■: ? ^ e final versions of these regulations— and subsequent 

■■ regulations 'implementing tith-er provisions of the ACA--. 
reflect a mare csrefol assessment of their consequences, 

• First, Congress criulti conduct more diligent oversight. This 
. couln he accomplished through oversight hearings of 00051- . 
motion hearings f nr the beads of regulatory agencies;' individ-' 
-.' ual in embers of Congress also may meet with agency officials. - 

■ wnte ) etters, or file public comments on rules,-- ' 

Secbnd,- Congress cbuld use the Congressional: Review Act'.-- 
t a overturn the final versions of these rales .if it believes the 
'■ a'rt'alysis is insufficient.- Senator Mild* Enzi. attempted thi#': 
approach in lht- form of S J, 3% .introduced' Kep timber- 22,' ' 
. 201(5, to disappriive the nilt*. related to grad'd fathered health . . 
' p labs; t he resolution was: defeated by a' vote' 'of 40-59. This- 
. helps illustrate that 3urb legislation is difficult to pass in a. : 
"Congress divided along party tines: Moreover, since the pres-.-' 

■ ideu'c can veto th?? congressional resolution of disapproval,. 
/Congress' is unlikely to oafertum arufe issued by one of the 

■ - president’s own Cahiufet depiimdeii'ts, I rs the vih'senee of m tire- '■ 
Sweeping refonns-suah as a requirement that Congress affir- ' ■■ 

.. marivdy appnive major, regulations— oversight' is likely the : 


Third, Congress can and often has Used : !be text of appfopri a-. 

• lions hill* either to director preclude the develcpmeflfbfpar-:^ 
/'ticular proposed rules, place restrictions on implementation' • 
Or tnrbrcentent of certain /proviisi cins, br othenvise restrict'- 
certain types cf regulate ry. activity,- This -same mechanism 
can oe used to- require the tise uf certain procedures before or 
sfter a rule is issued; Because of the urgency required inpissi : 
ing appropriations bills, such language can be used to steer /■ 
!23, ~ tuurst? of rulemaking eveii When the president is in the 
opposition party 7 '- '; . - ■../ 


coNdLusiOM'.'-'.-V-: 

Pt>LICY MAKEKS cannot eradicate -politics from the regu-. 
latn'ty process, Buf they can better erasure that politicR does 
not trump good policy; This' mayrecpi ire better corigfeissiona! 
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checks and balances on the executive branch, a Mmrejiy the 
Founding Fathers would haw understood well. 
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• For 4 l«H ftp of the Reocxt Ca?c mel’inclD'ngy ano 2008 tea i 
ii.giesjlts *w*'»y tl'g*noPat-'iSMclaug»ii« WQuilty andl^a 
o f ReguU^ o»y Aulvw* -n 2008 * Risk Anafys* ('i/irco'mr^ 701?) A 
onftuihKtfnn vrrvon p» mn art* 1 * S itfife 4l htto //rrMtvS v# 
pubkSttpVquat f, and' live- regulatory arufy** 7008 

2 1h* sec? an iumr«rv«s « much o«8r< *naVt»s -n O-uMoone' I 

Crvtove- r* 6 J#»-y E'l.g, *Be^a«e tNr Rust* to P-eMmiM on Fan C A 
PuN* Chote Anaf/vs ol I he Avoidable Cite Afl j Imenm ttniJ Rules* 
twoibngpape. Mercatus Cew X George Mason bo*e<v(y A*i.tr- 
ton.VA.2012) 

1 ChMlephrr I Conover and le». v [ ng. "BrAi'f thf Rush to Prrvjmp- 
lion Pan A Maienal Omissions m Regulitoiy Analyses k>? the Aflord- 
aoe Qmc AeCs l.tifmf m«l Rules* twvrtingpjj*. Mercatus Cente- at 
CfOfge Mason un vm4y A r mgtim VA 201 2 1 

4 E irn*en B «Ce*ie< /oanl Buchanan, lohn t Ro*pt> . JanotM Haniev 
and Dav>d M Reboot %m. Th» Demand '(* Lptrodn o' MuHSl 7 'b* 
ment >n the fteatfh truu/ancef^pe/imenr (Santa Monica CA RAM' 
Carper acawi 1988 » 

' Amy f m* eAtem and Room McKn,gnc *<.VhaiD'<]Mro<cj>eDo<andVMs 

M Worth II i 7 * I Kx »*' Bu*rau o'f tononx Resea-t •• Wee It mg Paper on 
11«S Camtx^lgr MA 2005) 

6 Mil# V Piu«v, Mew** D*ug Co. wage a <’0 Moral Mxia'd * HtsHh 
Atfaej 21 no 117004) 115-22 

7 Curt’SA CooeUnd Congrrsiwnittnfluenren* Regu- 

U/Mjn enough Afjpnp„*t«,m rfnt«ttior<> IW4i"-ngton DC Cong.es 
vnnal Rasea^t- Sa**v*ce. 2008; 


The Mercatus Center at George Mason University 
is a research, education, and outreach organisation 
that works With scholars, policy caper is. and govern- 
ment officials to connect academic learning and real- 
world practice 

The miss»on of Mercatus is to promote sound 
interdisciplinary research and application m the 
humane sciences that integrates theory and practice 
to produce solutions that advance in a sustainable 
way a ftee. prosperous and civ.lsooeiy 

Christopher J Conover is assistant research pro 
lessor of health poky studies In the Tetry Sanford 
Institute for Public Policy, director ol the Health Poky 
Certificate Program at Duke University and director 
of the Jim Bernstein Health Policy Scholars Program 
H.s primary research interests are state health poky 
issues, including health ca/e for ibe uninsured and 
med'cally indigent , the social burden of illness and 
federal and state health care regulation 

Jerry Ellig .s a senior research fellow at the Mercatus 
Coni ei al George Mason University, where he has 
worked since 1996, His primary research interests 
include Ihe federal regulatory process, economic 
regulation and telecommunications regulation 


104 


No. 102 
January 2012 


MERCATUS 
ON POLICY 


RUSHED REGULATION 
REFORM 

By Christopher J. Conover 
and Jerry Ellig 


JBM MERCATUS CENTER 

Ul! George Mason University 


W hat do the Obama administration's 
fir>t few major health cans regulation* 
ami the Bush administration's first 
few major homeland security regula- 
tions have In common? Roth reflected 
a president's signature high-priority issue. Both rook the 
form of “interim final rules" issued under light legislative 
deadlines. Both exemplify -fire, ready, aim rulemaking at 
its worst. An J both were accompanied by low-quality regu- 
lutnry analysis that reads more like an attempt to justify 
decisions than an attempt to inform decisions. 

When the While House directs agencies In fast-tracked rule 
makings, many of the usual checks that should ensure that 
good analysis informs decisions get short-circuited. Regnla 
tory process reforms would prevent this problem. 


THE SYSTEMIC PROBLEM 

Executive OanER 12K6A requires federal agencies to pro- 
duce regulatory impact analyses (RIAsi when they propose 
regulations.* The analysis requirements are most compre- 
hensive for the most important regulations those termed 
"economically significant." When proposing a regulation, 
an agency must assess the systemic problem the regulation 
is supposed to solve, define the outcomes the regulation is 
supposed to produce for the public, examine a wide variety 
of alternative solutions, and assess the pros and cons (benefits 
and casts) of the alternative*. The agency must publish the 
RIA along with the proposed regulation for public comment, 
and the agency* must consider the comments when they write 
the final version of Che regulation. 

Many of the first health care and homeland security regu- 
lations. however, were interim final rules. This means the 
agencies decided on. wrote, and published the rules without 
first publishing a proposal or RIA for public comment. The 
Department of Health and Human Services fHHS) and othet 
agencies published eight economically significant interim 
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final rule* implementing the Patient Protection and Afford- 
able Care Act < ACA> in 2010. The Department of Homeland 
Security < DHS) published seven economically significant 
interim final rules between 2003 and 2007. 

The XV As accompanying both sets of regulation* were seri- 
ously incomplete, and they fell far short of federal agencies* 
normal practice 

Incomplete Regulatory Analysis 

Thf. heai.th caKK RIAs presented no monetary estimates 
of benefits, often overestimated the number of people who 
would benefit, and usually underestimated cost.*, often by 
hundreds of millions or bill ions of dollars. Despite the impor- 
tance of fairness and equity' in the health care debate, analy- 
sis of equity was even more superficial— usually consisting 
of mere assertions thee some result would improve -equity" 
without even defining the term. 

The Bush administration's early homeland security regu- 
lations rended io overestimate benefits and underestimate 
costs. ’ They rarely identified the systemic problem the regu- 
lation was supposed to fix or evaluated alternatives to the pro- 
posed regulation Nor did they explain why federal action was 
necessary to safeguard facilities an J asset* where the private 
sector had substantial investments at stake.' 

Analysis Falls to Meet Normal Standards 
The MeacATW R£ui i.atorv Report Card evaluates the 
quality and use of regulatory analysis based on criteria 
derived from Executive Order 12866 and Office of Manage 


ment .md Budget (OMB) guidance. Report Card criteria fall 
Into three categories: Openness (how accessible, clear, and 
well documented Is the analysis?); Analysis (how well does 
the analysis identify the desired outcomes, systemic problem, 
alternatives, costs, and benefits?); and Use (to what extent did 
the agency claim to use the analysis or make provisions for 
retrospective analysis of the regulation?) A regulation can 
euro a maximum of 2i) points for each category.* 

Figure 1 compares the quality and use of analysis for six pre- 
scriptive interim final ACA regulations with that for economi- 
cally significant regulations proposed by all agencies and by 
HHS in 2000 am! 20CW 

• The ACA regulations perform best on the openness cri- 
teria. These are rhe easiest criteria to do well on. 

• The ACA regulations fare poorly on the analysis crite- 
ria. earning fewer than half the possible points. 

• The ACA regulation* score much worse than cmIkt regu- 
lation* on the use criteria with virtually no evidence (hat 
the departments used the analysis to make decisions. 

A pilai study that preceded the Regulator}' Report Card 
assessed DHS regulations according to the four analysis crite 
na. Figure 2 compares the six prescriptive interim final rules 
issued by DHS during its first few years with other regula- 
tions The interim final DHS regulations earned only one- 
quarter of the possible points for quality of analysis-well 
below the qualirr of other federal regulation*, recent DHS 
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FIGURE 2 EARLY DHS INTERIM FINAl REGULATIONS HAVE WORSE ANALYSIS THAN OTHER REGULATIONS 



reflations, and regulations issued by DHS in its first five 
years that were not interim final regulations. 

The ACA and DHS interim final regulations earned similar 
*curu* lor quality of analysis. The analysis falls far short of 
rhv analy.se? normally conducted. which generally fall# well 
below i he standards outlined in Executive Order 1286ft and 
OMRs Circular A-4 * 


THE ROOT CAUSES 8 

The ACA rules analyzed encompassed nearly all the major 
components of the ACA scheduled to go into effect prior 
in 2014. Congress gave the agencies deadlines that ensured 
the regulations would he written before control of Congress 
changed hands after the 2010 elections and implemented 
before the 2012 election*. Similarly. Congress explicitly told 
DHS to issue five of the homeland security rules is soon as 
practicable as interim final rules. 

Health care and homeland securin' are the signature initia- 
tives of the Obama and flush administrations, respectively. In 
her classic 2001 Harvard Law Rvvtrrw article on "Presiden- 
(inl Administration.* Elena Kagan revealed how rlie Clinton 
White House proactively set the regulniury agenda for agencies 
and directed development of high-priority regulations. She 
predicted future presidents would continue this practice, and 
subsequent scholarship lias proven her prediction accurate.** 


At least for some presidential regulatory priorities, many key 
decisions are already made before the regulatory analysts is 
dune. Thus, h is unlikely agency analysts will put much effort 
into the analysts, as it will haw little effect on decisions It is 
also unlikely that UMB's Office of Information and Regulatory 
Affairs (01 RA) could block the regular ion. so 01RA hxs little 
leverage to prompt improvements in the analysis 

Consistent with this hypothesis, the interim final health care 
regulations received rapid review at OIRA, averaging just fire 
days. The DHS rules received somewhat longer review, aver- 
aging 22 days. By comparison. OIRA took an average of 27 
days to review proposed economically significant regulations 
in 2000 and 5f» days in 2O08. U 

The poor qualirv and use of analysis for these regulation* is 
an institutional problem that requires an inMiiutiuna! .solu 
tion. Both the Bush and the Obama administrations pledged 
to improve the quality of regulatory analysis. Both appointed 
noted regulatory scholar? as OIRA administrator.*- John Gra 
hani and Susan Dudley in the Bush administration and Cos* 
Sunsfein in rhe Obanui administration. The Bush administra- 
tion published an updated, extensive, peer-reviewed guidance 
for regulatory analysts tCirculnr A-4) and sought to rein in 
midnight regulation*. The Qbania administration issued a 
memorandum urging departments to respect scientific integ- 
rity, sought public comments on revising Executive Order 
I2H60. and ultimately reaffirmed it with Executive Order 
13S63. Deficiencies m the quality and use of analysis occurred 
despite these good intentions. 
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REGULATORY REFORM SOLUTIONS 

A I TPRNATIVE L‘MECts> ABE needed to in*ul.Kv analyst* from 

presidential ami congrettsumal inilitic:. 

• Require* agencies to publish an .i»w*nuMir of the «■ s- 
temic problem. Its root cause, and the pros and cons of 
alternative solutions for public comment before writing 
a proposed rule. The public would have an opportunity 
to replicate, improve, or comment uptm the agency's 
analysis before ir is used to make decisions. 

• Designate an independent authorin' to review RIAs 
produced hy the executive branch. Such review could 
be competently performed in a nonpartisan manner 
by the Congressional Budget Office or Government 
Accountability Office, provided that they are clearly 
empowered and staffed to conduct an objective review. 

• Mandate externa) peer review with systematic moni- 
toring Without systematic monitoring by OIRA or Con 
gress le g., random audit* of RlAx), there may be little 
incentive for agency staff to incorporate the suggestions 
of peer reviewers. 

• Explicitly rein in the use of interim final rulemaking. 

In principle, an agency can amend an interim final 
rule based on public comments, but this happen* less 
frequently than for rules Issued under the normal pro- 
cess. 1 Interim final rules should be reserved for genu- 
ine emergencies or ruiitirw. unco»trover*lal adinints- 
rrjnive decisions. 
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Blueprint for Regulatory Reform 

By Richard Wiliams arcs Sherzod Abdukatiirov 

Regulations sheet nearly every aspect of our daily lives. Ry the time veu brush your teeth, eat breakfast, 
and drive to work, you will be subject to dozens of federal regulations. The rood and Drug 
Administration {FDAj sets standards for rhe jam on your toast,’ and the U S. Department of Agriculture 
inspects the plant that processes and paaoges your baron. J The Federal Communications Commission 
Issues the broadcast license for your morning news tv channel . 1 And the Environmental Protection 
Agency, the Department of energy, and ;he Department of Transportation all regulate your car and the 
roads cn which you drive 5 

Regulations are supposed to improve our lives by solving: problems that otherwise would not be fixed. 
9 ut even i! a p rob i errs needs government to fix si, there may be m jitipie solutions. Federal agencies have 
to choose the regulatory alternative - the solution -that best meets society's needs. How these 
agencies choose matters. 

Think about how you choose options in your cJai’y site. Say you were looking tc buy a new PC. if you 
we^ tc go online tu find a PC tablet you would find dozens of options that vary V price, technical 
specifications, and avails bit- software, in order to find the ere that suits you best, first, you would have 
decide what you wcti'd use it for Next, you would analyze the options and qualities of each tablet 
relative to the cost. After doing that research, you would choose one that you would think comes the 
closest !o meeting your computing needs for the best price. 

Of course, there is a difference between choovng regulations and choosing PC tablets. With regulations, 
government agents choose for us. We hope they make the best choices, but there are no guarantees. 

Like online shopping, regulatory policy has many options, from establishing performance standards afl 
the way to derailing prescriptive rules that tel! people precisely what they must do to comply. Each 
opt=on yields benefits, but each one aiso generates -rests. So the decision to pursue 3 specific regulatory 
solution depends on judgment There are always trade-offs between the benefits 2nd costs of pcdicy 
options. 

Like careful shoppers federal agencies need to do the following ir. order to make good decisions about 
regulations: 


Food urd C-X'g Administration (FDA), "Fruit Preserves and Jarrs," Code of Federal Rtgui a?>Gns ?it!c 21 s?c 
155.150. 

' U.S. Department of Agriculture, "Regulatory Reoulreme-its under the Federal Meat inspection Act and the Poulin/ 
Products inspection Act," Code ofFederoi lot ions, tide S, parts 436-500. 

’ Federg! Communications Commission, "Rules Applicable to Aii G-cadcast Stations,” Code of Federal Stcgtitenns, 
K’e 47,. part 73, subpart H. 

“ See., e.g . Environ mental Protection Agency’ find Department of Transportation, "Light-Duty Vehicle Greenhouse 
Gas emission Standards 3r*d Corporate Average Fuel Ecoromy Standard;-,” Fedetoi Register 75, no. SS iVlay 7 , 
2010). 25.3,14— 75,728; Department of Energy, "Advanced Technology Vehicles Manufacturing incentive Program," 
Federal Register 73. no. 219 (November 12, 20G8>. 
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* define the problem they trying to solve; 

® consider a suitable range of alternatives; 

* estimate the costs arid benefits of each alternative: and 

* l ' hoose an °P !jon that g*ves the best va;ue to consumers {benefits} for the resources to be used 
■costs). 

in practice., most regulations fall substantially short of these guidelines/’ Unfortunately.. Congress and 
the federal agencies have few incentives to push for better regulatory decisions Law-makes often use 
regulations as an alternative to earmarks in order to reward their supporters, and agencies’ tunnel 
vision and incentives to expand their reach often load them to overlook the broader impact of their 
reguiations. As a result, a growing number of regulations fail to "identify and use the be it, most 
innovative, and least burdensome tools for achieving regulatory ends." 1 ' 

The problem is not new. Over the iast few decades. Congress and the executive branch have adopted 
several statutes and executive orders seeking to increase transparency in the i ulema k- rig process and to 
improve the analytical quality of regulatory decisons. Those efforts produced mimed results since they 
did rot address the incentives that Congress and fade’.* agencies f3ce. The pattern of poor recuiatory 
choices persists across administrators, indicating that the problem is institutional, not political 5 * 7 
Institutional problems nettd legislative fixes to change the incentives in the institutions if we want better 
outcomes. 

Faced with some of the toughest economic challenges h generations. Congress is taking 3 closer look at 
the bu Sauce between the burden and benefits of regulation and what reforms coiPd embed the 
principles of good regulatory decision- making m agencies. To aid in that effort, this paper proposes 3 
cornerstone of toundationai reforms on winch to build comprehensive regulatory reform. 

Well -Designed regulations 

Regulations are specific standards and instructions guiding the actons of individuals, businesses ana 
other sritsnuat'ons. Thu executive branch produces them 'u implement legisiat on passed by Congress 
Regulations cannot be passed without an authori.-iug statute from Congress. Congressional statutes may 
apply to all agencies (e g . >he Administrative Procedures Ac!) or to specific agencies te.g., the Gear Air 
Art, implemented unmanly by the Environmental Protection Agency;. The president r. charged by the 


5 Jer-y Cl!:* and iuhn MonaS, ’Assessing the Quali-y o' Regulatory Ar.uiysis. A New Evaluation end Data Set for 
Po.-uy rtesea'ch (working nape-. Mercatus Center at Geo'ge Mason University, Arlington, ua, December 2010) 

http, / /me ''catus.cirg/sites/deia.iiL/li’us/pLbiication/wolCrS-assessing-trie'ijjality.of-reguialcfv -analysis pdf; 

Robert ,V Hahn and Paul C Tolled, 'lias economic Analvsis improved Regu atory Decision,?," jaurnn/^f 
f.-o/iorriic Perspectives 22. re, 1 (20PE). 67-iW; Richard Williams, "The Influence of Regulatory economise in 
htde-a! Heallf. and Safety Agencies’' iwc’kmg paper. Merest.:-, Center at George Mason University. Arlington, VA 

tcly 2 DOR), http //rrie:cdlus.org/sitesA'JcfDi.it,file:,/r)ublicat;on/WPpp25_Kegulatoryes20E;onom:sts.adf. ‘ 

* Executive O'aei no. 13.5C3 - 'mp-o.ing Regulation and Regulatory Review, feaerm' Reo-ster 7f no lcf.anuarv 
IE. 202 li 3,821. 

dies and Morrali, "Assessing the Ouolity of Regulatory Analysis.’ 
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CoR4t»u!ion with imBiemeiitiDf and enforcing laws passs-l by Congress and with appointing the 
individuals in charge of federal agencies. 

Executive Order no. 12,366 expresses and Executive Order no 13,563 ^affirms the principles of efficient 
and cost-effective regulation. 5 federal agencies 3rc supposed to be governed by the regulatory 
philosophy and principles expressed In these executive orders when dra'ttog new regulations, in 
particular, a federal regular sen should have the foliowing Qualities : 

1 Vtc rule sho jid address o sign if Lent and system ic problem that has persisted over tirr. e end is 
appro or lately addressed at the federal level. 

^st^rrMc: The rule should address the failure of pnvate n^rkc-ts or public institutions to solve 
soc>ai problems. T l;e problem should be institutional, occuring over tune, snd expected to 
continue. 

5iS0.iil c Jin* r Government resources should not be spent on trivial Issues. The FDA's trans-fat 
labeling requirement •eprusents a use of resources that has significantly improved peoples' 
lives.'’ However, the agency's painstaking description of what Qualifies as a can of green beans 
(down to the shape, color, and cut of pods) hardly justifies the use of federal resources. 10 

Th - *'uiF is necessary only if the evidence indicates that there are no incentives in the 
marketplace to address the problem in the near future. Often, when the government discovers a 
problem, market actors do as we! ! . Consequently, markets produce remedies even without 
government action. For example, corporations in seme industries shifted from opposing 
environmental regulation to actively adopting environmental standards that exceed federal 
requirements. 1 ' in cases where market actors take initiative to solve significant end systemic 
problems, issuing new regulations that duplicate private market efforts wastes resources. 
D&£j[3!- Federal regulations should address problems that involve interstate commerce or that 
spates or localities cannot address on their own." 2 

A£iUSJ : "The rule should address actual rather than potential problems. There are an infinite 
number of low- probability potential problems that may but are not likely to occur. Chasing after 
them diverts resources from more pressing needs, "or example, the Net Neutrality rule 
proposed by the Federal Communications Commission wouid restrict the ability of Internet 
providers to prioritize the traffic over their networks. The commission justified Its rule by 


” Executive Ord**r no- 12 R6S • Regulatory 9 Boring and Review, c Pdprai Register 58 no. 190 (October 4 199 3 ,): 
51,735; Executive Orde( no. 13,563. 

* FDA, v Fooc Label n§: T'ans Fatty Acids In Nutrition Labc-.ing, Nutrient Content Claims, snd Health Claims," feorre', 
Register bS, no. 133 tl ilv 11,203;): 41 /33-4 1,506. 

FDA 'Canned Grern Keans and Canned Wax Beans," Code of reoetc 1 Regulations, title 21. sec. 156.120 (Aprj; i 
2011). The FDA would certainly argue that it is required by sta’ute ithe 1938 t-cou. Drug ami Cosmetic Act) to set 
these "identity" or recJpe standards fo' foods. Nevertheless, -incut half of a!! foods are standardize end about haif 
ar*» not. For example, catsup is standard; -zed, out salsa is net. 

‘ Mr-rr Alien Eisner, "Corporate Environmentalism, Regulatory Reform, and Industry Self- Regulation: Toward 
Genuine Regulatory Reinvention in the United States," ocvg.mence 17, no. 2 (Apri; l, 200-1): 145-36?. 

For example, to the extent t-iat ait pollution move?, across multiple- states. It would be difficult for individual 
states rc negotiate -jir standards between their multiple jurisdictions. 


3 



112 


claiming that Internet providers might discriminate against some types of content. Vet, it could 
Showno evidence that such' a problem-exists. 13 

2. There should he evidence that the rule will actually solve some significant port of the problem. 
Iteal Solution?: Agencies should have a theory of precisely how their proposed remedies will ' 

■'■'work; The causation links front rule to behavioral changes to solution should be clearly laid out 
and backed by evidence. The evidence should be grounded in high-quality scientific research 
(research that shows cause and effect for the proposed solution) or real-world exam pies from 
pilot, state, or international programs. Further, the rule should not rely on society to Invent a 
sbiution that does riot yet exist, as in the case oft he technology-forcing environ mental 
.regulations. 14 Evidence suggests that such regulations are less efficient than regulations relying 
a h ma rkef incentives . 15 If i n novation is necessary, the govern merit should cons ider funding 
research instead of promulgating regulation, 

rOcus'ofj. Outcomes : The ru ie should focus on outcomes instead of outputs. The result of 
regulation- must be something that people value,' such as reducing the level' Of food- borne : 

. .. ■ illness. For example, a requirement that manufacturer produce more paperwork on their 
processes would generate outputs,' but it would not necessarily reduce food-borne illness, -i 

3. The rule should not create more problems than it solves, 

. ■ Risk Tradeoffs : There should be a- quantified analysis of a proposed- rule's potential risk ^ 

. tradeoffs. Often, regulation reduces the risk of one hazard only to see another risk increase. For. 
example, the inconvenience Of baggage-screening procedures introduced after the 9/11 attacks 
prompted 6 percent of passengers nationwide to drive to their destinations instead of flying. 15 : 
Yet, because flying involves farfewer risks than driving, this regulation has likely led to more 
than ICO driving-related fatalities/ 7 

4. The rule should sc/vp the problem at a reasonable cost 

Measurement: In general, all costs and benefits should he quantified as much as possible. 
Measurement enables federal agencies and the general public to make better informed 
decisions 

Net. Benefits : At minimum, the combination of qualitative and quantitative benefits of each 
provision of the rule shouid be such that a reasonable person would conclude that benefits 
exceed costs. 

■Cost-_gffectiyenes s : if f, is 'joi possible to maximize net benefits, the rule should achieve the goal 
at the lowest possible cost. 

Alternatives: The ruie should choose the most efficient alternative When that is not possible, or 

11 JKi'ry 5;ilrj » ! -. “Net Neutrality Regulation: The Economic Evidence," S.SRN c-Lihrary (Apr: 12, 2010), 
http ://papers.srn.convsol3/papers.cfm 'abstract, id- 1537358. 

A technology for cing regulation is ore where e sta.ndard for safety, such as an em ssion standard, ;$ set to sppiv 
in the future, when there is no technology available :o meet the standard a: the time it !s established, the idea is 
to force the marks t to create the now technology. 

' Adam B. Jaffe, Richard G. I'tewe'i, and Robert N. Slav ins, "Fnvironmcnca Pciicy and Technological Change,'* 
Environmental and Resource Economic' ??, no. 3-2 {2002 i: 4 7~-/tJ 

,f> Garr'ck Biaiocfc, Vrinda Kadiyaii, and Daniel H. Sincn, "The impact of Post-9/il Airport Security Measures on the 
Demand for Air Travel/' Journal of Low and Economics 50, no. 4 (November 1. 2007i: 731-755. 

*' ibid. 
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when there ;s a competing reason for doing so. 2 he agencies should state dearly the reasons for 
choosing 3 less efficient a iter native. 58 

These principles have existed for decades, yet reguiat : on& routinely violate them.'* 9 Regulations that fail 
to achieve these principles should be considered "peer"' regulations. 


Reasons for Poor Regulations 

Virtually al! of the groups involved in regulations., ircludmg the regulated industries, activists. Congress, 
and federal agencies, have some perverse incentives that -end them to demand or c«eate pocr 
regulations. This section discusses some of those incentives. 

Regulated industries 

Regulated firms or groups of firms tend to be the strongest advocates for economic regulation (although 
they frequently oppose social regulations relating to workplace safety or the enviionmerit wh«-n they do 
not stand to sain financially from those regulation*. ) here are many s easons for companies to favor 
regulation, increasing regulatory costs for competing firms both creates barriers to entry for new 
companies and drives smaller companies out of business/ 0 For example, ARCO, the largest gasoline 
reteile; in California, supported more stringent regulation for reformulated gasoline, which increased 
refining costs. Following the adoption of regulation, AKCO's market share increased by 34 percent, 
mostly at the expense of small refiners 2 : Regulation may ai;o create new markets for existing Industrie*, 
by mandating specific products. The Renewable Fuel Standard in tits Energy independence and Security 
Act of 200/ set b minimum share of fuel consumption that must come *rom biofuels. 22 This standard 
drastically increased the demand for corn, which is jsed to produce ethanol, the main source of 
' biofia eis» . ■ ■ .■ 

Firms push for regulation to put their rivals at a competitive disadvantage, to charge consu mers higher 
prices, or to force consumers to buy products they may not want While companies may benefit from 
such regulations, their profits come at the general public's expense. 


Agencies often have statutes that require particular outcomes fer rules that are not necessarily cost- beneficial 
There are other reasons that agencies may pick regulatory options f6r which costs exceed benefits; such as where 
there ss great uncertainty in either cr both benefit and cost estimates or where there Is a desire to protects high'-- 
risk sub population. 

Ellig and Mortal i, "Assessing the Quality of Regulatory- Analysis* 

. Steven C. Salop and David 1: Scheffman, " Raising Rivals' Costs," American Economic Review 73 no 2 (Mav i 

1983); 267-271. . , . ■■■ ■ .. ■ / 

“ ,snnifer Lynn Brown, "Three Essays on Raising Rivals' Costs via California's Environments! Regulations” 
(dissertation. University of California, Santa Barbara, 2006). 

Tom Capehart Ethanol: Econ&ric end Policy issuer-. CRS Repots (Washington. OC. Congressional Re«*a^h 
Service [CR<J. Apr : i ?, 2009). 
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. . Activists ; ; ; 

I n pus ft i n g for f a vo ra bi e feg ulation, Industries often receive i riadve rte rit h e ! p f ro m a ctlvists. 23 Si hoe the 
impact of regulation tends to be broad, the interests of industries and activists occasionally overfap. in 
the previous example, both environ mental activists and' agricultural businesses supported the regulatory 
requirement for the ethanol content of fueis. 2< Environmentalists supported th§ regulation in the belief 
that it would feduce greenhouse gas emissions; agricultural businesses enjoyed windfall profits from the 
higher demand for corn, in this alliance, environmentalists provided the public face for the initiative, 
while the agriculturaMobbies acted behind the scenes to push the legislation through Congress; The 
regulation persisted even after scientists and environmentalists started to question whether the 
regulation. as it is currently written, may actually teed to higher greenhouse gas emissions. 2 ' 

in contrast to regulated industries, activists push for regulation in pursuit of whst they perceive as the 
public interest. But their mission's nanow focus often leads them to overlook the trade offs snd Ja^er 
negative impacts of regulation, resulting in ireffklent reguiat ons. For example, in California, 
environmentalists strongly advocate against housing development slc-ng the coastline in order to 
preserve its pristine nature. Yet according to recent evidence, houses in California's moderate coastal 
climate have some of the lowest carbon emissions n the nation due to low heating and cooling costs. 28 
rty trying to preserve the coastline, the environmental groups advocate regulatory policies that push 
construction inland into areas with considerably higher c3rbon emissions. The unintended consequence 
of such regulation is ar increase in the carbon footprint of housing development. By focusing narrowly 
on observing the coastline, environmental activists overlook the regulation's larger negative impact on 
the environment 

Congress 

Congress o:ten facilitates poor regulation in author zing legislation. While recognizing the legitimacy of 
elected members of Congress to decide when government aaicn is necessary and justified, there Is a 
great deal of room for improvement by measures which might hold members mere accountable for the 
end of the process following executive branch implementation. Legislators fare 3 harder constraint cn 
their spending than on regulatory legislation. Their spending is kept {somewhat} in check by the public's 
willingness to incur higher taxes, in contrast, while regulatory costs are borne by the public and m many 


‘ Bruce Yaridle, "Bootfeggers arid Baptists: The Education of a Regulatory Economist,"' 'Regulation ?■ no 3 (1983) 
12-17; ... : ■■ ......... 

*’ Bruce Yand'e, "Soof-eggers ar.d Baotisrs in Retrospect;' Regulation 22. no. 3 (13S9): b-7. 

*’ Robert Bonnie. "Corn Ethanol: importance ot Performance Standards Environmental Defense fund: donate 
4.1 April M. 200‘6, h«p://btogs edf.org/cKmite41 1/2 C03/04/29/corn_eth-4nol i .s:andaids/: David Pimentel ond 
lad W. Patzex, v Eth?ool Production Using Corn. Switches, and Wood; 3iodie.se! Production Using Soybean and 
Sunflower," Nature! Resources Research 14 (March 2005;: 65-76; "imothv Sea'chinger et a!., "Use o? U S 
Croplands for Biofuels increases (jreenhous? Gases Through Emissions from Land-Use Change, ** Sricnc* 33 = no 
■5,867 {February 29, 2005). 1,236-1,240- 

b Edward !. oiaeser. Triumph of the City: How Our Greatest invention Mokes Os Richer, Smarter, Greener, 
Healthier, and Happier (\ [ vw Yore Penguin, 2011). 
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v/ay$ act 35 a form of taxation, they do not appear cn the federal governments bdiance sheet. 
Consequently, legislators find it easier to appease thesr key const ituerts by iinpcsrng siew regulations, 
especially when their spend.ng ability is limited.” For example, much of the cost of regulation requiring 
the T ransport3trOn Securlv Admimstrafon to screen passengers in airports fairs cr? passer gars. The 
hassle of going {trough the security check pushes S peicent of passengers to forgo flying altogether and 
d'-ive mstead** For the remaining oassengers. the value of the time lost to screeniry added up to $2.70 
billion in 2CQ5 aionc. Jt Vet, these numbers are not included ir the cost estimates of regulation. 

Congress is rarely held accountable for imposing regulatory costs on the puhlic. Unlike budgets, 
regulatory costs remain hidden from the public view. The government seldom estimates the ?ul! costs of 
regulation, even for major regulations. Of the 66 major regulations passed in 2010, oniy IS quantified 
and monetized both benefits and costs 11 Thus, legislators f ace few constraints In adopting statutes that 
authorize new regulation, a no they have no incentVe to look for more efficient or nene cost-effective 
alternatives. 

Agencies 

The rc-guiatory agencies themselves ar« another major source of inefficient regulations. Federal agencies 
face complex incentives, some of which lead them to produce poor regulations, Per example, there are 
strong incentives i : cr agencies to expand their reach., which in turn expats their budgets Expanding 
their reach implies greater control over the economy and an expanding budget means that agency 
officials move up the promotional pyramid. Thus, federal agencies mav pass regulations that add 
substantial costs without yielding commensurate benefits. 34 

Also, !<ke activists, agenesus often suffer from tunnel v;$*c;i. A narrow focus on the age rev's mission 
leads regulators to overlook the broader impacts, tradeoffs, and burdens that regulations place on the 
economy Examples of agency tuimei vision abound. In 1091. the Fifth Circuit Court struck down the EPA 


Richard A. Posner, 'Taxation by Regulation," Oel: Jvwr.-j; of Economics and Management Science 2 no * 

22 - 50 . ' " ' " 

” Noel Johnson. Matthew Mitchell, end Eleven Yamarik. ' Pick Your Poison: Do Po iticisns Karate When They 
Can *. Spend ?• (working paoes', Mercatus Center at Senrge Mason University. Arlington, VA, :une 2011;, 
Ktp://mcrc3tus crg/s'tes/cefeult/iiies/ptbircatioR/Partlsan^PolkieiJchnf.or, Vltche l_Vamarik VVP1128 Opdtf. 
^ Blalock, Kadiyai:, and Sin - on, 'The impact of p ost-5/ll Airport Security Measures on the Demand for Air Travel 
ia'Tx ;!(;£, Arr-oj Gu:ora. anci Kyle McKenzie-, A Framework for Evaluating Counterterrorism Reqi/luiians, 
Mercatut Policy Series (Arlington, VA: Mercatus Center a- George Mascn University, 2006}, 

h;tp7/riexfttus.crg/sites/iievauit/fiies/pubiichtion/2006CJ908_PS_renorrsm_(‘cmp!ete.pcf 

' J U.S. Ofrtce cf Management jnd Budget (CMS). 2C11 Report to Congress nr, the £Jer;r/:fs and Costs of Federal 
Regulations nrd Unfunded Mandates on State , Local, ana Tribe: Entitles (Washington, DC; U.S. Govern rsent 
Printing Office (GPC), 2011}, 

hrto //www. whit ehouse.BOv/sif ps/default/Mes/cmb/inft'reg/202 l_cb/201 l_ eba. report. pcf. 

“ Supreme Court Ij'.ticii Stephen ijreyer cal.'s situations where most risk csri be edimmarpri at * reasonable cost 
hut eiimit.eting tho iast bit requires a prohibitive' - / high expense in igtum for vary iitt^e improvement "the last 10 
percent." Step him G. Breyer, Breaking the Vicious Circle: -award tffeetwe Risk Regulation (Cambridge. MA; 
Harvard Univer^ty Press, 1593} . 
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ban on products containing asbestos. 3- * The ban wculd have saved seven or eight live', over 13 years at a 
cost of $200 -$300 miilior . The Fiftn Circuit Court noted in its opinion. 

As the petitioners point out, ?iie EPA regularly rejects, as unjustified, regulations that would save 
more lives n; less cost. Fo' example, over the next 13 years, ;ve can expect more than a deten 
deaths fmm ingested toothpicks- a death toil more than twice what the; EPA predicts will flow 
from the quarter billion-duster bans of asbestos pipe, shir.gies. and roof coatings. 3-1 

Similarly, in their drive to reduce risk >n one area, agencies often increase risks elsewhere. For instance, 
as the FDA became increasingly concerned about the health risk posed by lh* mercury in commercial 
fish, it issLCfl an adviser/ in 2001 instructing at -risk people pregnant women. nuking mothers, and 
young childreri to reduce their consumption of certain fish and shellfish.” While well ’mentioned. the 
rule may have had adverse effects on public health. Recent evidence indicates that at-risk consumers 
reduced their consumption of *1! fish, not eniy species with high mercury levels, 3 * '’ Yet, fish is a primary 
source of substances such as omega 3 fatty ac>ds that have health benefits, particularly in infants and 
young children. By consuming less fish, at-risk consumers may have actually increased their health 
risks— the opposite of what the FOA intended. The FDA’s narrow focus on one risk led t to overlook the 
other risks its actions introduced. 3 '* 

In sd f! it ion to tunnel vision, agencies suffer from risk aversion, in the case of risk tradeoffs, the public 
often holds agencies accountable for risks that are highly visible and easily identifiable, but largely 
ig icres hidden risks Thu:, agencies have strong incentives to "regulate first, ask questions later. 1 ’* 5 in 
the case of the FDA s tirue approval process, for instance, there zw. riear ritk tradeoffs between 
approving a risky drug that may ieed tc fatalities and delaying a drug that could save lives. However, the 
risks associated with approving an unsafe drug are highly visible and embarrasseng for the agency. For 
'example, the FDA recall of Vioxx, a painkiller oroduced by Merck, led to a public out-a«e and 
congressional inquiries of the FDA. 50 Or the ether hand, the risks of delaying ?n experimental drug are 


3 “ Corrosion Proof Fittings v spa. y^7 F .2d 1201 Djtn Or. 19<l]j. 
y ibid., 1223 n. 23. 

" "I'.D.A. Warns Women Net to Eat Same F.sn." New York r,;vss. Jam. ary 14, ?CKJ1, Hesdu-, 

http;//www.nytin:cs.ccm/20Dl/Ol/14/us/fda-wams-women-ftot-to-eai-v)rre-fiSi , s.htmi. 

s Jay P. Shimshsck and Michael B. Ward, "Mercury Advisories arid Household Health Trad e-OfFs/’ Journo/ of Health 
Economics 29, no. 5 (September 2010): 674-685. ' ■ .... J ' . .. “ : - 

The FDA may be well on its way to remedying this problem based on its recent risk assessment; which looks 3 1 
both risks and benefits, FDA, "Draft Risk & Benefit Assessment Report, Draft Summary of Published Research; Peer :. 
Review Report/’ January 15, 2009, http;//www, fda.gov/FDod/FoodSafety/Product- . 

Sbec:f:cinformat!cin/Seafood/FoodbornaPathogehsCohtaminants/Methylmercury/ucm688758.htm, 

J£ Hale, Borys, arid Adams, Regulatory Overbad; Russell'S. Sobei and Peter TV Leieson; "Governments Response to V 
Hurricane Katrina: A Public Choice Analysis," Public Choice 127 (April 2006); $5-73. ; 

■° Rich 3M Horton, "vioxx. the implosion ot Merck, and Af*.ei shocks at the FDA," Lancet 364 no. S 45C pt'ceii't^r 
4, 2004): 1,995-1,956. ‘ ' ' ‘ 
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iargeiy hidden: Given that the crug's effectiveness is uncertain, estimating the lives lost due to delays is 
always more challenging. Consequently, the I- DA responds disproportionately to the visible r jsks. ,JJ 

in some cases, agencies become mere responsive to the interests of the industries they regulate than to 
the inters U of the genera) public, particularly for economic regulation ; regulation that controls prices 
or output directly and they target regulations narrowly so that specific: sectors of industry benefit. For 
example ore of the earliest federal regulatory agencies, the I •-iters late Commerce Committee, set the 
maximum rates for rail freight under the influence of agricultural interests.” t a ter. the same agency set 
the minimum rates under the influence of trie rail industry, purportedly to p-pvent overproduction and 
‘Yimous compel it ion 

A:| the map- participants in the regulatory process have incentives to produce both more and poorly 
crafted regulations. Some cf these incentives arc the resent of individual behavior >e.g., firms' oursuif of 
favorable regulation). These incentives are likely to persist. as it Is hardly probable that firms will stop 
■oboyine for their merest*. Activists favor regulation to advance narrow agendas without taking Into 
account the risk and economic trade-offs involved. -Congress and t:ie federal agencies, rather than aefing 
as checks op the private sector participants, are the largest source of inefficient regulations. Congress 
passes legislation without considering the economic merits of the regulations likely to be passed. 
Agencies fail to produce high-Quality regulatory analvs's or even to use analysis in their decision making. 
The incentives -coding Congress and federal agencies to push for poo- regulations ara institutional Lack 
of ecruur< lability and check mechanisms iead both groups to disregard the broader public rte r est in 
favor of special interests or narrowly defined missions. 


-Previous Regulatory Reforms 

'o date, regulatory reform has focused on two key araas: {A? process, or how to make the regulatory 
process mere transparent and inclusive, and (2) analysis, or how to improve the quality of regulatory 
analysis. T he primary reforms to date arc summarized below 

Procedural Reforms 

• Administrative Procedures Act of 3.946 (APA) - establishes minimum rulemaking standards that 
federal agencies must follow. !t a^so establishes judicial review standards for agencies' actions. 
In addition, the APA requires federal agencies to offer the aubiic a chance to comment cn 
proposed rules 


60 Michae D. Gr »er berg. “AIDS, Experimental Drug Approve, and thr FDA New D-ug Screening Process/ 1 New \ork 
Univtff ■> journal of Leq&otian and Public Policy S ;lS)9Si: 20^-350. 

Marc Ai'en Eisner, Jeffrey Worsham, arc Evan .!. Singquist, Cr,rttempo r c:y Regu&icry Policy (Boulder: lynnc 
Risnnor Publishers, 2006). 
s: ' Efcid. 
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entities. including small governments and firms, in addition, the RFA requires agencies to review 
.vithin 1G years of publication the rules that impact a significant number of stnell entities to 
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Congressional Budget Office (CBO) to estimate the mandated costs. It also requires issuing 
agencies to estimate the cost of regulation to the regulated entity. 

* Information Quality Act 5 IQA) - requires the OMB to issue guidelines for federal agencies to 
ensure the quality, integrity, and utility of the information agencies disseminate. It also requires 
agencies to create their own guidelines for information quality and to establish procedures 
allowing affected persons to seek corrections to disseminated information that does not comply 

i with OMB guidelines, 

* Executive Ora or no. 12,366- requires OiRA to review regulatory analysis of major rules Major 
"Jles include oli executive branch rules with cr economy impact exceeding $100 mi'l.on, as well 
as rules that may have an adverse impact on the U S. economy or budge:. addition, the order 
requires agencies to n reduce a regulatory impact analysis for economically significant rules. The 
executive order's scope Is somewhat iimted, however, as it does not apply to independent 
regulatory agencies. This order was reaffirmed by Executive Order no. l.TTifirt in January 2051.** 

The reforms have enjoyed limited success wnh regard to both the transparency of the process and the 
quality of analysis. Proposed miles generally receive substantial feedback during the public comment 
period .Agencies do respond to public comments an.! modify proposed rules as a result. Vet, most of 
these changes deni with defi.n tions, deadlines, and ether m.nor issues." Agencies rarely change the 
substance of their rues iit response to public comment: and are generally h en to dismiss comments 
that (Jo net support agency dec sons Judical review requirements also have had limited success. While 
some small businesses have successfully challenged federal agencies in court, many small business find 
the process intimidating.^ 

•mprocenents in the quality of regulator/ analysis have bewn marginal. Agencies routinely perform 
regulatory impact analyses {including benefit cost analysis) fo: major regulations, but tnese analyses arc 
harriiy complete. in /’LUO, of the 56 major rules, only 1C quantified and monetised both benefits and 
costs. 46 in addition, the quality of analysis is stili poor/ 7 and even tnat analysis is often ignored in the 
final Get islon-ma. king. 4 ® 

Severar shortcomings have limited the reform efforts' effectiveness. According to Government 
Accountability Office (GAO) reposts, statutes attempting to limit the bu'den of regulation are often 
vagu»», leaving agencies substantial freedom <n interesting compliance requirements.' 1 ' 1 Further, mary 


ExKiutivs O r oe.' no. 13.563. 

^ William West, "Administrative Rulemaking: An Qlc and Emerging literature," Public Ad^sircMn a* w W 6<» 
no. 6 {2005}: 665-668. " ~ 

" Jeffrey J. Po ! :ch, "Judicial Review anc the Smai. Business Kegjiatory Frror-:en«rt -airrers Act: An tarty 
Examination of When and Where Judges Are Using Their Newly Granted Power ever Federai Regulatory Arenac " 
Witliom and Vary Low Review 41, no. 4 (7000): \,425-lA£l, Christopher M. G-sngs, "Mnkir g t.ie Unseen Seen: " 
Issues Hrm Options In Small business Regulatory Reform,*' Minnesota l ow Review S3 {20015: 3 957 -? 000 
* CM d, 2011 Pccct to Congress. 

e El* S and Morrs!', "Assess ! ii/j the Qua: it 1 / of Regulate “v Ana ysis." 

Hahn and Tetlock, "Has Economic Analysis Improved Regulatory Decisions?" . . 

’’ ‘ JS - Souwomenf Accou-iIuhOlty Oft.cc 'GAO), ‘tegularo-y f leered, ty Act: Key Term; Star Need to 3 C Clarified 
tWj-hinir.qn. DC GPO, Apr I 24, 20111 !, htt?://www 6ao.gev/new,ite:-is/:Ju!669t pd'; GAO. fedeoj! Moednrey few 
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reform^ to be effect we. they must seek to change the institutional Incentives of Congress and federal 
agencies in the rulemaking process, something that GAO suggestions fail to edriress Reforms should 



account for an increasing share of major regidahons. Second, Congress can alter and streamline the 


analyse judicially reviewabie- The advantages cf this approach are discussed in more detail below. 
Appendix 1 i:$ts r„«Uiti reform suggestions. 

i. Strengthen Congressional Ovessigh? 

koth Congress and federal agencies accountable f or producing efficient and cost effective 
regulations. One of the biggest challenges of the current regulatory process is that the public does not 
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Strengthening congressional oversight would require Congress to authorize the full cost of reguiatibn 
imposed by cohgressionai statutes’. Since regulatory costs of legislation be'cortie part of the '' 
congressional voting record, members of Congress would likely pass legislation only if benefits were 
expected to exceed costs. Similarly, agencies would be forcedtd consider the full costs of their 
regulatory activities when faced with more oversight from Congress and would have to prioritize 
regulation and choose more cost-effective options, The proposed reforms woo Id also require Congress 
to empower the CBO (or a similar congressional institution) to checkthe agency analysis to ensure 
compliance 

Drawbacks: These reforms would apply only to new regulations. They provide no incentives for either ■ 
Congress or federal agencies to review and irh prove existing regulation^. This approach may also impose 
substantial burdens on Congress. In addition. accounting for the full costs of regulation =s cha Singing, 
indiiect costs of regulation are often diHiru)* to estimate, particularly when regulatory agencies have yct : 
to work out the deta ls. Different 3?ir»g between the compliance costs imposed by the legislation and the 
costs that businesses would have incurred voluntarily { in the absence of legislation) is equally tricky. 

tl) establish a regulatory budget; (2) estimate the regulatory costs cf each 
b;H; (3) require congressional approval o f major regulations. 

1.1 Establish a Regulatory Budget 

To implement a regubtery budget. Congress would set a ceiling for all retaliatory costs imposed on the 
economy each year. !t wou'd further allocate a regUatcry budget among individual agencies. T he 
ofocess wouio operate in a manner quite similar to the fiscal budgeting process. Agencies would request 
a regulatory budget (which would in clods both agency costs and the social costs the regulation was 
expected to impose on the private sector) at the beginning of the year. These budget requests would 
then be compiled into a unified regulatory budget, presumably by the OMB. Congress would review and 
modify the budget to fit congressional regulatory priorities. The finei approved budget would limit the 
total cost of regulation; issued for thai year. Should agencies wish to exceed their allotted limits, they 
would nave to return to Congress for authorization for specific regulatory actions. 

Note that the reguiatory budget is not se' arbitrarily by Congress but s based on agency requests. 
Agencies would request sufficient amounts to operate and fulfils their mandates. They would have to 
justify their requests to Congress. 

The main drawback o - a reguiatnry budget is its complexity Of the three alternatives for increasing 
congressions! accountability, the regulatory budget imposes the highest burden of cost-accounting. 

12 Estimate Regulatory Costs of Legislation 

An alternative to a regulatory budget would be to set a ceiling for the regulatory costs of each new' piece 
of legislation Thus, for every new piece of legislation. the CBO would estimate the full cost cf 
Implementation. Agencies implementing the legation wetnd have to stay within an allocated budget. 
Should agencies exceed their budgets, they would have to explain why they were unable to accomplish 
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their missions within the given budget- 1* they be'ieve that the mission should change, agencies would 
have to explain why in their requests for ^authorization 

The CBO already analyzes the spending or revenue effects cf seme legislative proposals under f hp 
Unfunded Mandates Reform Act iUMRA) of 1595. However, these estimates do not represent the fui! 
social cost of implementing regulations. The estimates include only the direct costs of regulation to 
government entities and the private sector. In contrast, the full cost of regulation should account for 
changes in incomes, prices, amj the choices of consumers and businesses, which together can easiiy 
exceed the expenditures associated with compliance efforts. Furthermore, UMRA only applies !c a 
smaii subset of legislation. Congress does not estimate costs for most legislation A statute expanding or 
UMFA requirements won id e'.hanrp congr ess ic-nai accountability in the regulatory process. 

One advantage of legislat'on cost estimates over a regulatory budget is relative simplicity. T he task of 
calculating an agency-wide budget for the entire year is daunting. Fstlmating the costs for a singly 
statute may be easier. Legislation cost estimates would also go to the root tv many inefficient 
regulations— the congressional statutes that recuire them. !f the CBO scores every new piece of 
legislation. Congress may be more cognizant cf the regulatory costs it imposes on citizens, -t might be 
’ess hkciy to push for inefficient regulations and more likely to p3y attention to legislation whose costs 
can be justified. 

Or. the downside, this approach does not Allow for a comprehensive comparison of alternatives— each 
piece of legislation is considered in isolation. Nonce. Congress ard federal agencies would have no 
incentive to prioritize their regulatory activities 

1.3. Congress Son a I Approval of Major Regulations 

Another way to ensure that Congress and federal agencies pass Saws and regulations that work would be 
tc require congressional approval for all proposed major rules.* 1 Currently, under the Congressional 
Review Act (CRA), Congress reserves the rigid to review major roles and disapprove them through an 
expedited legislative orocess. !n addition, it may control regulatory activities through its control ever 
regulator; budgets and by holding oversight hearings. Consequently, Congress provides some leg'shilive 
oversight of federal regulatory activity. However, crimes have argued that the oversight mechanism h 
too weak to make a substantial difference. Under the CRA, proposed rules are approved by default; it 
takes a congressional action to disapprove a proposed rule. To dote, Congress has exercised its right to 
'review major rules only once in 15 years with CSHA s ergonomics rule.' 4 ' In contrast, under this 
a'tsrnative, proposed rules would require an affirmative vote in Congress to be enacted. Jhis solution 


M Maureen L. Crupper and Wallace c. Oates. ‘'Environment a Economics: A Suiv^y," journo: of Economic Literature 
30. no. 2 (1992): 6/5-740. 

"■ T <> the extent 'hat this proposal revs- ses the established practice of delation of legislative powers from 
Congress to the executive agencies, its impact is far reaching ard subject to vigorous debate. However, this paper 
is concerned primarily win changes in institutional incentives. Legal aspects of delegation of legislative powers art. 
outside the scope of this paper. 

* Mortvfi Rcsenber g, Congressional itev>sw of Agency Hole coking; An Update and Assessment of the 
Congressional Hes'iew Act after c Decode (Washington, DC Congressional Research Service. May X, 2008!. 


14 


123 


would create a voting record for members of Congress in regard to the quality of regulations they have 
chosen to approve. 

Th.s alternative for establishing congressional accountability is the simplest of three discussed, it only 
requires that members make themselves aware of regula lions that stem from the rules they have 
oassed lc> ensure that the regulations are consistent with congressional intent and that the agencies 
have done due diligence in designing rules that arc cost- beneficial. 

On the downside, this option covers only ?, portion of regulator/ activity— it only applies to major rules, 
it also imposes the highest burden on Congress in that legislators would have to vote on major rules in 
addition to passing legislation. In 2010, OIRA classified 66 rules as major. If each major rule required 
concessional approval Congress would need to approve two regulations each week. However, with an 
affirmative vote required to nass the regulation, there would iikoiy be fewer rules passed as the 
threshold for a successful rule was raised. 

Improve- the Quality and Use of Regulatory Analysis 

^-Q a J.* Increase the transparency of the regulatory decision-making process by improving the quality of 
regulator/ analysis. With high-quality regulatory analysis, inefficiencies of r egujatior become 
immediately apparent. 

Cno possible reform would open up the agency rulemaking process to outside challenges. Currently, the 
executive branch has a monopoly on estimating both regulatory costs and benefits. Agere >es produce 
the analysis (sometimes) and OIRA does ; ts best to ensure the quality a?id use of analyses in regulatory 
decisions. But the constraints cn OIRA in achieving this goa! are widely known.” Consequently, agencies 
have strong incentives to tailor their analyses to support decisions that havp already been made. If the 
public could challenge ride* based on flawed or ‘ncompiete analysis or failure to use the anaivs.s to 
inform the* decision, rules might be more efficient and cost-effective. 

D rawbacks : Alone, tfvs reform only addresses incentives for federal agencies. It does not change 
Congress's incentives for mandating legislation that forces inefficient regulations. Particularly when 
congressional st?tut»s are very prescriptive, agencies hive little ciitvce but to comply.* 

iiM^entatjon: {1) require regulatory analysis by statute; {2} require congressional review of 
regulatory analysis; j'-t} make regulatory analysis judicially reviewable; {*1} require formal rulemaking; > 5 ) 
require publication of preliminary regulaiorv analysis. 

2.1. Require Regulatory Analysis by Statute 

Sirce 1394, Congress has made numerous attempts to mandate regulatory impact analysis (RiA) by 
statute rather than by executive order. A statutory requirement for analysis coulrl accomplish several 

' ' GAO, tt»w'ntcry Accounting- Analysis of OMO'i Reports cn tr.s Costs and Benefits of fcat/'d Regulation 
i Washington. 12 1: 0‘ PC. Apr!? 1959). http://www.gs o.gov/a r c n i ve/2 99 9/ggS 905?.pd\ 

Richard o. Stewart, "United States environmental Regulation: A Faring Paradigm," journo 1 of low ond Ccwne'ec 
15(3595): 585-591. 
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goals depending on how it was implemented. For example, it could apply RIA requirements to both 
executive and independent regulatory agencies, streamline the multiple analytical requirements, and 
expand the analytical requirements beyond current RiA requirements. 

To date, Executive Order no. 12,866 requiring agencies to conduct RIA for major rules has been applied 
only to executive branch agencies but not necessarily effectively. 0 Examination of regulatory impact 
analyses of economically significant rales since 2008 has shown that, in general, these analyses are not 
well done.' 0 Independent agencies are encouraged but not required to consider regulation's costs and 
benefits. Numerous regulations are therefore not subject to the executive's economic efficiency 
requirements. For example, in 2010, independent agencies Issued 17 major rides, compared to 66 major 
rules issued by the executive agencies. 57 None of these rules provides fully monetized cost and benefit 
estimates. 55 Since independent agencies are becoming a bigger factor in regulation ( e .g„ new Dodd- 
Frank mandates and new requirements for the Consumer Product Safety Commission), requiring 
economic analysis make senre. Whnc this requirement may impose addhiun.a; costs on independent 
agencies, the better quality of analysis would almost cerra-niy be worth the cost. 

ihe statutory rommc-ment for analysis couid aiso streamline- the rulemaking process. Ac present, 
congress, orrul'y mandated requbenents for agency rulemaking are spread ovet 5evara | statutes. The 
RFA . euuires agencies to estimate the impact cf their regulations on sma‘1 entities, the UMftA requires 
agenc.es to estimate tee mandated costs regulations impose on state, iocai, or tribai governments; and 
the ERA requires agencies io justify any additional paperwork burden imposed on the pnbiic. 
Streamlining ah these requirements in a single statute would remove redundancy in some of these 
statutory requirements, reduce confusion over their applicability, and make It easier fci agencies to 
compiv ainj border to dismiss the requirements. 

A different set of goals can be targeted tv expanding analytical requirements to include, where 
appropriate, federalism analysis, risk/risk analysis and competition analysis Federalism analysis would 
ensure that the problem ir. appropriately addressed at the federal level-one of the main criteria for 
efficient analysis discussed earlier in this paper. Risk/nsk analysis would ensure that regulation aiming to 
reduce risk in one area does not increase risks elsewhere. As discussed earlie-, : sk tradeoffs can be a 
major issue witn regulations. Finally, agencies ought Io consider the impact cf proposed regulations on 
narxet competition As noted previously, regulation sought by the private sector often benefits 
businesses at consumer s' expense. Agencies should question whether a reguation's benefits exceed the 


" F ° r exnnsrrie, Administrate.- Browner under tne tP.n in the IMOs made a speech cn the torn anniversary cf £a«h 
Oay and remarked. "The nation committed itself tn the ta*k of eliminating pollution, to restoring our lands and 
waters iotheir i ses, arc! to protect ng public health without regard to cost. Let me -opeai nose last four wordx- 
Ii'.mour reoad to cost." Cited In Rotted w. Hahn, Sheila M. Oimstesd, and Robed N. Stavins, "Fnvironmental 
here i.ics.n ,n the ISvOt: A Retrospective Analysis," rfo-vard Er.vpor.menta! tow- onteiv 27 {7011)- T. T 7~4is 
" 'd' ti and Woi.a/i, " J t.tvss<ng the Ccaiitr of Reguialcrv Analysis.' 

" QMS, 2021 Report ro Conovers. 

' it is u.-ic ear precise y hcov many independent agency rides a'e -w.ior g‘veu that these agencit; are not required 
re estimate tne impacts of their rules. 
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welfare joss tu consumers {whether domestic or intenaticnai) and whether the rule con he tailored to 
reduce any impact no free -market competition." 

The primary drawback of ‘his approach is the increased ms t of analysis for the federal agencies. On the 
other hand, mere comprehensive analysis would allow agencies to Improve the quality of their 
lulemaking. 

2.2. Require Congressional Review of Regulatory Analysis 

To increase federal agencies' accountability. Congress could charge ar» Independent body such as the 
GAO or the CBO with checking the qualify and use of analyses as a further check beyond C?RA. As 
mentioned in the previous section, this alternative would be required if Congress chooses to implement 
regulatory budgets or to require congressional aopioval for major regulations. Unlike the federal 
agerems, these independent reviewers are expected to be less biased and less likely to tist the analysts 
toward supporting a pre-rhoser. regulatory option. Agencies themselves are ijfceiy to 'in prove the quality 
of the analysis :o y fear of challenge to their estimates. 

Congress must ensure the reviewing agency's independence expanding the role of OIRA, which is 
aireadv charged with evaluating economically significant regulations, wcuid still : oave the function 
entirely within the executive branch. Politically. It is difficult for an executve -branch agency to pubfically 
challenge another agency's estimate/ 10 Adding art additional check hy a congressional agency,, such as 
the GAO, the CBO. or a new congressional agency, would provide a check on federal agencies' regulatory 
activity independent or the executive branch. 65 

The main drawback of this approach is its cost, it requires additional funding for an existing agency or 
the establishment of a new agency. 

2.3. Make Regulatory Analysis judicially Rewewobie 

Another way to make agencies accountable for their regulatory decision-making is to make 3 >l data and 
analysis used hi rulemaking judicially reviews ble. Ths proposal would allow affected parties to challenge 
the quality of agency analysis and data f scientific ?nd economic) in court. It would help to ensure Use 
scientific integrity of agency analysis and expose analysis that is tailored toward a particular out cotrie for 
.pc lit leal reasons. This proposal does net envision federal lodges evaluating the quality of analysis. 


^ Deborah r’iatt Majoras, "Opening Remarks 1 ’ {presentee at the Role of Corr.pchUcn Analysis in Regulatory 
Decisions werkshcD, Washington, DC Af!/B r ockmgs Joint Cer tsr Mavis, 2007), 
http: //www ftc go v/s ueec hes/t r e j or a t/C7 05 i5aei.pdf. 

^ 6AC, Regulator? Accounting. 

61 Hcuso Subcommitu-M* on CcjrL\ Commercial and Adir nistrative law. Committee on the Judiciary, 4P.4 at 65 - Is 
Reform Needed to Create Jobs, Promote Economic Growth, and Reduce Costs? 112th Cong., 1st sees., 2 Oil. 

; http://judlci3ry.noLse.gov/fcearings/printpr5/112tlvll2-17_648S4.PCF. 
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father, it relies on the larger scientific community for expertise. Judge;' role is to check whether agency 
analysis is rlna r !y biased.” 

The adi/aniaet of fh:s approach is that it introduces crowdsourcing into th*; process. Crowu sourcing 
allows numerous outside experts to review, assess, and challenge the validity of the data and theoretical 
models used in the regulatory analysis As shown by the success of public websites like Wikipedia, 
virtually .^ny subject has 5 subgroup cf people interested in promoting accurate information. Judicial 
challenge would force federal agencies to examine and respond to these disputes. Agencies would not 
be able to dismiss public comments with e perfunctory statement as they commonly do In informal 
rulemaking. 6 ' f onseuuently, the scientific quality of agency analysis wif! face considerably higher review 
standards. 

The main disadvantage of this «p preach is that some incentives would not change Mounting a 
successful challenge tc> federal agencies in courts is costiy. The benefits to the public from better 
regulatory analysis are generally dispersed. 5 he genera! public is unlikely to be interested in the better 
analysis as any benefit to an individual from a good economic analysis is fairly small, For cry individual 
regulation, the cn : y group interested in getting the analysis right would be stakeholders who are 
adversely affected; but, equally, If there is .= group of stakeholders who stand to gain from the 
regulation, they will net want better araiys.s. Thus, there is net much of □ constituency for consistently 
good economic analysis. One group of stakeholders who ofter bear most of the ccsts of regulation I? 
small businesses, because of that. Congress passed two laws, the KFA and SBRFF-A, »o ensure that small 
businesses’ interests are represented. One provision of the SBR-F-A allows ;maH entities to challenge 
ooo r regulatory flexibility analysis. But even in this case, where there is something to gain oy challenging 
the agencies, the tews have not been effective because of the considerable costs cS ! i?*ga?icrs and judicial 
deference shown to federal agencies M 

2.4 Require Formal Rulemaking 

As an alternative cr in addition tc judicial review. Congress could require a forms! remaking process 
for ail major regulations Formal rulemaking provides tor trial-type hearings in which interested parties 
may testify on the proposed regulation and cross-examine sdve r se witnesses. Most importantly, 
substantial evidence must support decisions. An agency official or an administrative law judge presides 
eve? the hearings. 

One Key factor that should improve with formal rulemaking is the administrative record. Under informal 
rulemaking, agencies control how they respond to comments, and they often dismiss substantive 


c ‘ !• sh c:-;:d be noted, however, ih.v recent Securities and Lxchange Con'miss'cn cojr ruing; have taken 3 fei-|y 
sophisticated look at the quality of their oconorr c analysis. See. <?.£ . Business Roundtable v. SEC, 647 F.3ci 1144 
(D.C. Cir. 2011); American Equity i/wstnent Life Ins. Co v S£C, 613 *.2d 106 (D.C. Car. 7010); Chamber of 
Commerce v. SEC, 4 12 F 3d 135 {D.C. C:r. 2005). 
hi Business Round table v. SEC. 

14 Poiich, "Judicial Review 3 rd the Smai! Bjsiness Regulatory lln'orcement fairness Act.” 
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comments.*' Witn forma! rulemaking. agencies must respond with reasoned arguments as to why fcr 
exainp e, 2 suggested option s not relevant wwhv a scientific study should be dsm'ssed. 

The mem drawback of the formal rulemaking process Is that it can be hijacked by special interests, 
lettering to drawn-out hearings that could lost rears. 1 * It cou'd also Increase the costs cf agency 
rulemaking although, if : t leads to fewer judicial challenges later in the process, it could actually lower 
costs. 

2 5 Require E-rtly Publication of Preliminary Regulatory impact Analysis 

A less adversaria! approach to increasing transpire icy and accountability in the rulemaking process 
would be to require ogenoes so pubfcsh their draft RiAs prtor to making a proposal that conta-ncd thei' 
preferred alternative This approach would give interesled parties a chance to examine the evidence 
and potential option; prior to decisions becoming a fait accompli since WA findings am preliminary at 
this stage, agencies may be more responsive to pubic comments aiert-ng them to errors, omissions oi 
additional .-ntormahon crucial to making better dec sions. All -oo often, agencies ignore public 
comments that challenge agency data hecajse the agencies have already made up their minds and 
believe the costs of reth-nlong the proposed alternatives a-e to? high. Currently, to the degree that 
agent, es take public comments into consideration, the changes are often cosmetic " 

In addition, this proposal wouW push agencies to view cost- benefit analysis as an integral part of the 
rulemaking process rather than an afterthought used to justify a decision that has already been made. 
As a result, they might take a broader public-interest view cf regulation rather than focus narrowly on 
options favored by individual program managers or option: that reflect the status quo, 68 

The main disadvantage o<thi$ proposal is that agenens would st : 'l tie free to ignore preliminary 
comments. To the degree that acv-.c-e: have strong incentives to favor ir.efficent regulation tin's 
proposal is un'ikeiy to have much impact if riot accompanied by other reforms. 

.1. Eliminate inefficient Regulation: 

Goal: improve the quality of existing; regulations, i he alternatives discussed in the preceding sections 
focus primarily on the flow of new regulations. Yet, there is nlreariv a substantia! stock of -nofficierrr 
rr-guiatiors m the Code cf federal Regulations. A separate set of regulatory reforms w-nuki focus on 
elHnina»ng or restructuring the regu'ations that are already on the books. 

Orawbecks a retrospective review of the entire stork of existing regulations could he a daunting 
challenge and wou ! d requite substantial effort and expense In addition, t may provide little relief to the 
public, if most of the costs cf an inefficient regulation are upfront and the public has already invested n 
complying with the regulation, eliminst-ng such regulations will not increase public welfare. 

Williams, “Influence of ne-guircry Economists." 

65 Ernest GtHhom, Adrmn,s;ic,t!ve '..aw and Process in. (VprjheKfSt Paul, MM: West, 1997); Richard J. Fierce, 
/Mevnifrai-ve Law INe» York- t-ounaabon Press. YPOS), 

“ vVfi “sd -ninistrative Rulemaking" 

> See Wiilir-rrs, "Iniiuenre of Rtguictuty Economists." 
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'.digress coy id adopt either a big bong o ran incremental approach to eliminating 
inefficient regulations. In particular, it ccuid ccustdei the following: ( 1 ) designating a pane! nf experts »c 
eliminate cr modify exiting regulations; (2} establishing regulatory PAYGC to require agencies to 
eliminate an existing rule before establishing a new rule. 

3.3 Designate a Panel of Experts 

One approach to reforming the current stock of regulations is ro replace the key actors {regulatory 
agencies) who are now charged with reviewing the(r own rule-: instead of trying to change their 
incentives, In a process modeled after Base Realignment and Closure (BRACK a program created to 
navigate the contentious ptocess c-f mi lit arc base closures and consolidation, Congress could appoint a 
pane! of .ndepundent experts to select inefficient programs and packages of regulations for modification 
or elimination. The experts’ plans would b<? enacted by default unless Congress voted in & joint 
resolution to overturn the entire plan. Congress would not be aisle to modify any part of the plan and 
would vote on the entire package This system would prevent legislators from trying to shield their pet 
projects and undermining the entire endeavor. It would also allow them to shift the blame for unpopular 
decisions onto the expert panel making the process more palatable for the legislators. 

The advantage of this approach is that it allows for a comprehensive overhaul of inefficient regulations, 
fertile (more, -l resolves the problem of incentives foi key actors by *e placing them with an independent 
expert panel. One way to accomplish this is to select pane! members, perhaps jointly by the execut've 
and legislative branches, based on their subject matter expertise, not on their vested interest in the 
outcome, in addition, the panel would not include cu-rent office holders or government officials. Since 
the panel wuuid not be behotten to special interests or *edera! agencies, it would be less likely to be 
biased in it;; approach 

On the down S' de, this approach may rot be sustainable in the long run. The sense of urgency necessity 
for this approach ij often predicted on a widespread perception of crisis. As the crisis passes, public 
resolve to reform the regulatory system mav fade, and all the culprits will revert to business as usual. 

While in most countries the approach to reguiacoiy reform has been incremental, there are a few 
examples of a * big-bang" approach, most notably In South Korea in trie wake of the Asian financial crisis 
in 1397. €5 ^c*wl with a dire economic situation, the president ordered government agencies to slash the 
number oi regulations by half within a year. Each agency wes charged with submitting a full inventory of 
its existing regulations and presenting a plan to reduce it by half to the newly formed Regulatory Review 
Committee. The agencies also had to justify the remaining regulations. The plan was reasonably 
successful, reducing the number of regulations from 11,125 in 19S? to 7,127 in 1999. However, it 
focused solely on the number of regulations and not on their quality or economic impact, and it was 
later abandoned for incremental approach. 


49 OECD, OCCO Reviews of Regulates y Reform Korea: Progress in impientiKing Regulator/ Reform (Paris- OECD 
Publishing, 2007’. 
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- The. United Kingdom also has an approach to eliminating multiple regulations. 70 it publishes regulatibhs 
affectiiig in divid Ua S indu stries as wei? as regu latiohs of genera I effect a nd a s ks for com hi ehts, The defa Wf 
P reSu hlptlon for. every regulation published is that it' will be eliminated unless Cabinet ministers decide \ 
to keep it However; this program only applies to those regulations passed by tKe U.K, government; not 
.. by those coming fro m the Eu ropean Un ion.; ■ • ■ . . 

. In the United States, BRAC provides an example- of a successful big-bang a pproacK 71 Traditionally, 
members of Congress would vocally oppose department of Defense (PCD) plans for base closures lr 
tneu districts because base closure spells substantia! job losses tor most districts, in addition, legislators 
accused the 00(5 of using base-closure decisions to reward or punish specific members of Congress. 

The compromise solution was tc create an expert panel charged with drawing up a |j$; of bases to be 
moved or Co sod. The president and Congress could either approve or reject the plan in its entirety but 
neither could change the specifics of the commission's recommendations. 1 he RRAC process resulted in 
five consecutive rounds of base closures in 198 H, 1991, 1993, 19S5, end 2005. The last round was the 
most extensive and complex round of base closures to date. It called for the closure or realignment of 
1S2 bases -and is expected to save $13.7 billion by 7025.” 

BRACs success was in many ways predicated on the DOD's sustained support of the program. nie 
military had no use for the bases and could use the savings elsewhere. The primary resistance in this 
fese came from ? he legislators :n Congress whoso districts would be affected by the closures. BRAC 
allowed the mi’itary to circumvent this resistance. Another key factor in the program's success was the 
silent approval process, which meant that the commission's recommendations became iaw unless they 
we re overturned by a joint re ? glut So n . " 

In contest, many in Congress and the federal agencies may resist the regulatory cleanup we propose 
and, at a minimum, support for this program Is likely to diminish over time. However, this approach Is 
iikeiy to be useful as a one-time tool for streamlining and improving the existing stock of regulations. 
Nevertheless, uiven the large rum her of existing inefficient regulations, this measure ;r;av yield 
substantia! benefits even if * only operates for a short time. ?! should, of course, be combined with long- 
term measures to improve the quality of future regulations. 

3.2. Establish Regulatory PAYGC 

An incremental approach to eliminating inefficient regulations would bo to enact regulatory RAY(5C 
which would require that for each new rule, agencies eliminate an existing rule ora set of rules of 

X HM Government Caoinet Office. "How It Wo'Scs," Rgc ^aoc? Challenge, 

h'.tpy/wwv/.redtdpecha! ienge.caWnctoffice.gov.uk/how-it-wcrks/. 

' GAO. Military Bese Peotignments and Clowes: DOO facts Challenge* in implementing Recommendations on 
hmc crjli Not Consistently Updating Savings estimates (Washington, DC; -3PO, January 30, 2009], 
http://www.gae.gcv/rew.items/c09217.pdf. 

‘j K. Ma^er, Tire L mits of Delegation; The Rise and Fall ct RRAC," Regulation 22, ro. 2 '1999): 32-39. 

J AO, Ml i;t ay 'Jose fteoiU jn men is one Cios ores. 

Jerp V Snto, 'The SRAC Model for Spending Reform. '* .Vfercofuj on Policy 1C (Adinstcn, VA Mercatus center si 
George Mason Univers'ty, 20 1C), 

h ftp://merfatus.orc/sitcs/def a ij!t/fHes/pjb:'c3:ion/The»2;!9f«AC%20Mocel%20fo r 36/OSpend!ng962DRefor.Ti.pdf 


21 


130 


similar cost.” -Altemativery, an agency could negotiate with another agency to eliminate ah existing rule 
on its behalf {like a tradable permit ). 76 As with the regulatory budget, the agency estimate would have to 
be verified by an independent reviewer The goal of regulatory PAYGO would be to provide federal 
agencies with a ri incentive to review existing rules and eliminate I neffi dent ones, 

The main advantage of this option is its relative simplicity. The only costs that need to be estimated are 
: the costs of new. and eliminated regUiati oris . 77 Agencies, faced with a PAYGd const raiht A won id be forced 
to prioritize regulations . 78 They Would hayeto evaluate the effectiveness arid necessity of existing 
regulations and identify the less effective regulations for elimi nation. Failure to do so would prevent 
them from passing new; higher-priority regulations. Consequently, this^ alternative would provide 
agencies with a strong incentive for retrospective review of existing regulations. According tb a GAO 
study, retrospective reviews are most effective when initiated internally by the agencies . 79 Giving . 
agencies an incentive for such reviews may be ah effective means to Incremental improvement in the 
xurfent'stockof reguiationsf 

The main disadvantage of this proposal is that It does not address the large stock df existing regulatibris^ 
ft also applies only to the federal agencies; the incentive's for legislators remain unchanged, : Cbngress- ■■■”. 
wcuid have strong incentives to carve out exceptions to this rule. 

r be United Kingdom adopted 3 vers on of this approach, called the fos-e-in, one-out’* prnc^ie, in 7010. 
However, it is too soon to teis whether <t has improved the regulatory process. In the Netherlands, the 
Dutch government successfully implemented a four-year program to reduce the admir.isbativc burdens 
for businesses by 25 percent between 7C03 and 200/. 80 The ecverninent measured the 25 percent cost 
reduction with reference to <i calculated beeline cost of administrative burdens. The reduction targets, 
distributed among the government agencies, we«*e tied to budgets, providing agencies with additions: 
incentive? to meet their goals. Since the program focused primarily on regulation's administrative costs. 

*l d?d not run into pohticd: opposition in a fellow-up program, the Dutch government has expanded its 
focus to include compliance costs in addition to the administrative burden. Us goal is to reduce 
regulatory compliance costs by C544 minion ($805 million) from 2007 to 201 l. B5 The government's latest 


” Clvile Wcyne C*ews, "Prcr iso and Peri!: i'l prcme ulrga Reguiatery Budcet," Pd-cv Sciences 51 nr 4 f-anua-v 1 
1938): 34.3-369. * ' 

"rsdsnle hermits are used in environments! regulation. fi'ms buy permits to pollute frerr other firms who can 
reduce treirown po'lution mere cost-efhriertiv, 

Ccsts icr existing rules r='e the costs that ncu.T.fcsnr firms continue ro pay anc costs that new er. Kants hto an 
maustry would have to r*ay {st^rt-up costs |. These costs would he compared with the costs of new ruses, whirn 
include sta t up and on-going icso for hoti- incumbents and. in the future, new entrant*. 

‘ Better Rpguiotior Task Perea {BR'<TJ. Regulation - Less is Mure: Reducing darkens, imctoving Outcome';, FjR rp 
Report to tic Prime M : nste- (’.onden: ?RTF Mamh 2005!, http://www.bis -ov.uk/fles/f ile22367.pdf. 

GAO, Rfexomming Regulations: Opportunities Fx/rf t c improve effectiveness end ft unsparency cf Retrospective 
Reviews {Washington, DC. GPO, July 15, 20C-7|, h:tp://www.gao.gov/new items/d CP 79l.pdf. 

OECD. Setter Regulation in Europe: Netherlands {Paris: OECD Publishing. ? T10). 

Ministry of Economic. Affairs, Agriculture and Innovation, Regulatory Burdens on Business Progress Report {The 
Hague; Netherlands: Ministry of Economic Affairs, Agriculture and Innovation, November 20CS), 
http://english.minihv.ni/txmpirb/fiies/7pjiiejds2001870. We calculated the U.S. dollar equivalent using an ' 
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report indicated that it is on schedule to meet its target. Yet, there is some evidence that the fo! : ow-up 
program may enjoy less political support. 1 " 

Regulatory Reform: The Path Forward 

No singie approach wiSi comprehensively overhaul the regulatory system. The ideal reform would 
improve the existing stock of regulations as we!! as ensure the high quality of future regulations, St 
would also improve the quality and use of regulatory analysis, since the prim an/ goals of regulatory 
reform cannot be achieved without accurate and reliable estimates of regulation’s impact. 
Comprehensive regulatory reform will require a combination of the approaches described in this paper. 

Based cn our assessment of the potential impact and expected costs cf each reform proposal, we 
recommend an initial reform package that includes the following three options: 

1. Require congressional approval of major regulations. 

The main goal of this reform proposal would be tc make Congress and federal agencies 
accountable for regulatory decision-making. Congress would be especially sensitive to whether 
agencies have shewn that the ruies they have passed will achieve the benefits they claim at a 
reasonable cost. This propose! goes to the heart of the problem by changing the institutional 
incentives for Congress, and of the three proposals that address congressional incentives, this 
one »s by far the simplest to implement. In contrast, regu : a to ry budgets would impose 
considerably higher analytical burdens and administrative costs on both the federal agencies 
and an independent congressional reviewer 

2. Require regulatory analysis by statute. 

This reform would extend the rigorous analytical r equiremenfs for major regulations to the 
independent agencies. Given that independent agencies account fora substantial portion cf 
major rules, it is crucial to improve the quality of their regulatory analysis. The statutory 
requirement would make the analyses c tiers to judicial challenge by the pubbe, which would 
bring crowdsourcing into assuring the quality and use of these analyses. Creating such a statute 
would also facilitate the combination and expansion of analytical requirements, particularly to 
cover risk/risk trade-offs and competition analysis. This analysis shoufej be presented to the 
public for review well before the agency produces s proposed rule Early presentation wil! give 
the public adequate time to react and tc help develop proposed rules, it also may produce 
better analysis that is not constrained by agency decision makers hoping to find a preselected 
option in the analytic ally preferred option. 

3. Include independent agencies in requirements for regulatory Impact analysis and 
congressional approval. 

Given the passage of Dodd F'ank and other significant legislation, it makes sense to apply these 
reforms to independent agencies and to bring them into OIRA review. 


exchange rate of EUl/USD = $1.48, effective at t-ie time the Reguintcry Burdens on Business Progress Report was 
pu-jlr-hci.. 

' OECD, Better Regulation ; n Europe. 
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Havirg members of Congress accrue a voting record for major »egu tat ions should change the incentive-; 
for members to vote for ineffective or inefficient regulations! po^ticu : 3rly for those members who expect 
to still be >n Confess when new regulations are enacted 8 ’ in addition, statutorily required regulatory 
impart analysis that ss revsewabie by courts is likely ic produce much better analyses, particularly 
because stakeholders would be able to challenge All economic and scientific data to ensure that 
agencies soundly anslyre their decisions. Challenges could reduce incentives for agencies to pay for 
scientific or economic data and ana : ysis that wi!i net hold up to public scrutiny and should also force 
agencies to better define problems and to explore ai! relevant alternatives. 

Better analysis presents Congress with ;j more comprehensive record upon which to base its decisions. 
Rines that have costs that are not justified by jbe benefits am unlikely to survive unless there are very 
strong reasons for promulgating them. Having the suggested reforms in place shouki reduce the 
influence of those who seek rules to advance their own interests. Better regulatory analysis exposes not 
only the overall benefits and costs of e-jch provision, but shows who benefits and who pays for the rules, 
exposing those parties makes it more dtffxult for Congress to reward special interests through ;aws and 
regulations, including independent agencies provides much-needed oversight by the other two branches 
of government as weii as by the public. 

The proposed reform package, however, does not provide for 3 review of the existing stock of 
regulations. A more aggressive approach to reviewing and streamlining the existing stock of regulations 
involve: creating a SRAC-stvfe independent panel cf experts. An incremental approach, on the other 
hanc, would be modeled on the Dutch or British experience by enacting regulatory PAYGG. Further 
research is necessary to understand what approach would be most effective in imp rov : ng existing 
regulations. 

Americans should care about regulation because it affects almost every aspect of our lives. We should 
care because the outcomes of regulatory policy affect the Quality of the environment, the safety of 
consumer gooes and industrial processes, and the adoption of quality-oMife-enhancing technology. AH 
of these depend tc 9 great degree on the implementation of regulatory policy. 

We should also care because regulations impose a significant cost on the economy and on our aoility to 
be competitive in *r increasingly globally linked world. Better regulatory policy will solve soda! 
problems at lower cost, which w»il, in turn, keep the United States competitive— and that affects 
everyone. 


The average tenure for a senator now Is about 13 years; for a Congressman, It is about 10 years.- CftS;': 
CangressionafCareers: Service Te nure arid Patterns of Member Service, 1789-2011 (Washington, DC; CR5, January 
7, 20 11), http://opencrs.com/document/ft4lS45/, These typical term lengths mean that, on average, members 
would face voting for regulations that are passed within fiveand six years from the passage of the authorizing 
legislation;' ; V; • ■■ 
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Mr. Coble. Thank you, Dr. Williams. I appreciate that. I appre- 
ciate the testimony from all of you. 

Doctor, what do you believe would be the benefits of allowing 
OIRA to perform cost/benefit and other review of new rules from 
independent agencies? 

Mr. Williams. As Professor Katzen says, I think there would be 
a tremendous benefit. Right now, as we get ready to implement the 
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Dodd-Frank law — in fact, it is already taking place now. They are 
producing like one rule a day. None of those rules are going to be 
analyzed unless they come from the Department of Treasury. So I 
think it would make sense to either have the agencies review them, 
do them, or to give OIRA a chance to review them. 

I will say I do think it is always a problem when the agencies 
are analyzing their own decisions. Their incentives are not to do 
otherwise than to define the benefits exceeding costs. So the deci- 
sions they tend to make very early. 

Mr. Coble. Doctor, I have heard criticism — and perhaps you all 
have as well — alleging that the Obama administration has not been 
as diligent as it could in the matter of regulatory reform. Between 
the Obama administration’s executive orders, presidential memo- 
randa, and guidance on regulations and regulatory review, has the 
Obama administration added anything new to the regulatory re- 
view process that has teeth or has muscle? 

Mr. Williams. I would say no. In fact, the most recent executive 
order, the one that requires an analysis of cumulative costs — that 
is just a repetition of the executive order that was produced under 
President Clinton. Apparently the agencies are not paying any at- 
tention to it. They have not paid any attention to it since 1993. I 
can’t imagine they are going to pay much attention to it now. 

So I don’t think that anything new has been added, and I think 
that is the problem. The executive orders that the President issued 
are never going to solve the problems that we have. We have to 
change the underlying institutions if we are going to begin to ad- 
dress these problems. 

Mr. Coble. Thank you, Dr. Williams. 

Dean Graham or Professor Katzen, do you all have any closing 
remarks prior to departure? 

Ms. Katzen. I would like to address a few things, if you will per- 
mit me. 

First of all, I think there have been real results. We saw this 
summer a major Environmental Protection Agency regulation was 
withdrawn. I am speaking of the Ozone NAAQS. It was sent back 
to EPA to be reconsidered and it was withdrawn. There was a 
noise regulation that was proposed by OSHA that was withdrawn. 
And these are just two of the most well publicized withdrawals. 
There have been a series of individual transactions that have made 
a difference, and I think that the regulatory lookback itself, as I 
said in my comments, has gotten far more emphasis and energy 
than under any of the previous Administrations, all of whom tried 
it. 

And lastly, I would like to state for the record that the amount 
of time for review may be important; it may be telling, but it is not 
necessarily dispositive. In many of the instances, especially the 
ones that Dr. Williams referred to from the Affordable Care Act, 
these come from a very prescriptive statute with very tight dates 
due for the resulting regulations. There would not be a lot of oppor- 
tunity to make a lot of changes, even if there were the most robust 
and most technically proficient cost/benefit analyses attached to 
them. 

Similarly, his figure that there were 18 regulations out of 3,000 
final rules is off the mark. Of the 3,000 final rules, fewer than 100 
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are economically significant. Most of the 3,000 are relatively mun- 
dane, if not ministerial, and it would not make any sense in a cost/ 
benefit calculation to do a cost/benefit analysis for whether you 
want to change the time for filing your tax returns from April 15th 
to April 16th if the 15th falls on a Sunday. You do not need to do 
cost/benefit analyses for a lot of these final rules. 

Looking at the rules where CBA is required, my recollection is 
that there were roughly 50 that were economically significant — 
rounding — of which 30 were transfer rules. These transfer rules 
were rules that did not impose any costs on the private sector. 
They were giving benefits to people from taxpayer money, and they 
are specified by Congress. So a cost/benefit analysis for a transfer 
rule does not make sense. 

If we could focus on where the problems are, I think that would 
be highly beneficial. And while there are some poster children, I 
think they should be addressed individually. 

I thank you for your patience. 

Mr. Coble. Thank you, Professor. 

Dr. Williams or Dean Graham, any final words? 

Mr. Graham. Very quickly just to endorse Sally’s comment about 
the need for some attention to OIRA staffing. It may be at the 45 
level close to its all-time low, maybe not exactly low, but very, very 
low compared to historically. 

And the second point is Sally did mention appropriately the re- 
turn of the ozone rule that casted at the instruction of President 
Obama — I read very carefully the language in that because it is the 
only return letter that I have seen in this Administration. And ba- 
sically what it says is not that the cost/benefit analysis wasn’t done 
well or not that the costs and benefits weren’t in sync, but that po- 
litically this is not a good time to do this kind of regulation. I 
mean, so basically you don’t have a single case yet where OIRA has 
said in a return letter this regulation has costs in excess of bene- 
fits. We are not going to do this one. I must have had like 2 dozen 
of those in the first 6 months that I was at OIRA. So it is a totally 
different kind of situation. It should be concerning. 

Mr. Coble. Pardon? 

Mr. Graham. It should be of concern. 

Mr. Coble. Thank you, Dean. 

Dr. Williams, a final word? 

Mr. Williams. Yes, just two points on the health care rules. Our 
analysis showed that they did, in fact, miss significant opportuni- 
ties, alternatives that would have been much more efficient than 
the ones they chose. So it was not just that those things were 
statutorily defined and they didn’t have much wiggle room. 

The second thing is basically on the lookback. We now have 
165,000 pages of rules in the Code of Federal Regulations. If you 
sat down to read them, it would take you approximately 3 and a 
half years. I don’t think that requiring agencies to look at them 
rule by rule is ever going to get us very far. I think we have got 
to find an alternative measure. 

Mr. Coble. Well, folks, you all will recall, as I said at the outset, 
I am not anti regulations. I am anti sloppy regulations. And I think 
we can do better. 
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And I think this has been a very distinguished panel. I apologize 
again for the delay with voting, but you assume that risk when you 
come to this Hill. You may have a delay put together. But I thank 
you again. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so that their answers may be made a part of the 
record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for the record. 

And prior to adjournment, I would like to, without objection, in- 
troduce four articles applicable to regulatory matters from the 
Forbes Magazine, from Gallup, from The Heritage Foundation, and 
two from the Economist, and the Washington Times. I think that 
is all of them.* 

Again, thanks to you all and I thank the witnesses. Have safe 
travels, particularly to my travelers. Dr. Williams, you arrive safely 
as well. 

We stand adjourned. 

[Whereupon, at 3:53 p.m., the Subcommittee was adjourned.] 


*See Appendix. 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Steve Cohen, a Representative in 

Congress from the State of Tennessee, and Ranking Member, Sub- 
committee on Courts, Commercial and Administrative Law 

It has been a little over a year and a half since the last time we had Cass 
Sunstein before us to testify about the initiatives of the Office of Information and 
Regulatory Affairs, and a lot has happened since then in terms of the President’s 
efforts to enhance review of regulations. 

On January 18, 2011, President Obama issued Executive Order 13563, which sup- 
plemented and reaffirmed the principles of Executive Order 12866, issued by Presi- 
dent Clinton. EO 13563 added an emphasis on increasing public participation in the 
rulemaking process and identifying ways to reduce costs and simplify and har- 
monize rules through inter-agency coordination. 

EO 13563 clarifies that agencies must identify and consider regulatory approaches 
that reduce burdens and maintain flexibility and freedom of choice for the public, 
including considering alternatives to mandates, prohibitions, and command-and-con- 
trol regulation. 

Perhaps most significantly, EO 13563 requires agencies to develop a plan to con- 
duct a periodic review of existing significant regulations that “may be outmoded, in- 
effective, insufficient, or excessively burdensome, and to modify, streamline, expand, 
or repeal them in accordance with what has been learned.” 

Mr. Sunstein issued a number of guidance memoranda regarding EO 13563 and 
particularly its requirement that agencies conduct periodic review of existing signifi- 
cant regulations, emphasizing the need for agencies to “consider strengthening, com- 
plementing, or modernizing rules where necessary or appropriate — including, if rel- 
evant, undertaking new rulemaking.” 

Just yesterday, Mr. Sunstein issued another guidance memorandum, this time ad- 
dressing another aspect of EO 13563, which is the requirement that agencies work 
to address the potential cumulative effects of regulations. 

I look forward to learning the results to date of the President’s push to have agen- 
cies improve and modernize the existing regulatory system. 

Based on some of the statements I have heard recently from some of my col- 
leagues, I imagine we will also be discussing the volume and costs of regulations 
under the Obama Administration. 

I note that according to the Office of Management and Budget’s 2012 Draft Report 
on the Benefits and Costs of F ederal Regulations, the net benefits of regulations in 
the first three years of this Administration totaled $91 billion, which is 25 times 
greater than during the comparable period under the Bush Administration. 

Moreover, fewer final rules have been reviewed by OIRA and issued by executive 
agencies during the first three years of the Obama Administration than in the com- 
parable period of the Bush Administration. 

As to regulatory cost, the costs of economically significant rules reviewed by OIRA 
were highest in fiscal year 2007, during the Bush Administration. In fact, the costs 
of regulation were higher during the last two years of the Bush Administration than 
during the first two years of the Obama Administration. 

Finally, I would like to know from all of our witnesses what steps Congress can 
take to better help OIRA do its job, including whether Congress should provide 
OIRA with more resources. 

I thank our witnesses for being here today and look forward to their testimony. 
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Response to Post-Hearing Questions from the Honorable Cass R. Sunstein, 
Administrator, Office of Information and Regulatory Affairs 


Questions for the Record from 
Ranking Member Steve Cohen 
for the Hearing on the 

“Office of Information and Regulatory Affairs: Federal Regulations and Regulatory 
Reform Under the Obama Administration” 

March 21, 2012 


Questions for Cass Sunstein 

1 . In his written testimony, Richard Williams asserts that OMB’s Reports to Congress 
should be discounted for a numher of reasons, including that they are based on 
exaggerated estimates of regulator)’ benefits and that they represent only a tiny 
fraction of all final rules issued. 

What is your response? 

In its Reports to Congress, OMB uses agency estimates where available to estimate the costs and 
benefits of regulations. While some people believe that agencies exaggerate the benefits and 
understate the cost of the rules that they promulgate, others believe that agencies exaggerate the 
costs and understate the benefits of their rules. Whether the predictions are accurate is an 
empirical question. Harrington (2006) found that agencies show a tendency to overestimate both 
benefits and costs (with approximately equal frequency); he did not find a systematic tendency to 
overestimate the benefit-cost ratio. In its 2005 Report to Congress, OMB presented a meta- 
analysis of a number of retrospective studies. This analysis found a tendency to overestimate 
both benefits and costs. We continue to investigate the relationship between prospective and 
retrospective estimates of benefits and costs. 

OMB’s Reports to Congress catalogue the costs and benefits of only those economically 
significant regulations issued by executive agencies. It is true that economically significant 
regulations (generally those with an annual economic impact of at least $100 million) are only a 
small fraction of all regulations, but we believe they represent the large majority of costs and 
benefits imposed by executive agencies. 


2. What is your response to the allegations that regulations: 

• kill jobs 

• lead to business uncertainty 

• lead to higher prices 

• are forcing American companies to move off-shore? 

The effects of regulations on employment, the risk that regulations will lead American 
companies to move offshore, the economic effects of regulations in general, and the issue of 
uncertainly are discussed in our most recent draft Report to Congress on the Costs and Benefits 
of Federal Regulations, available at 
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http://www.whitehouse.gov/sites/default/fUesiomb/oira/draft 2012 cost benefit report.p df. 

We would refer you to chapter 1 of that report for responses, with references to the empirical 
literature. 

Many regulations protect the health, safety, and welfare of the American public. As you are 
aware, the Obama Administration continues to take steps to minimize unjustified regulatory- 
burdens and promote economic growth and job creation, while maintaining these critical 
protections. Our regulatory lookback is one such effort, and has resulted in reforms and reform 
proposals that will significantly reduce unjustified regulatory burdens. 

3. What can Congress do to improve the regulatory system? 

Within the context of our role, vve note that the views and perspectives of Members of Congress 
on proposed and existing rules can be exceedingly helpful. We welcome views on how best to 
improve rules that have been formally proposed, and also ideas about candidate for retrospective 
review, and for potential streamlining, improvement, or elimination, under Executive Order 
13563. 

4. Should the cost-benefit analysis requirements of EO 12866 be extended to 
independent regulatory agencies? If so, who should review their rules? 

We believe that cost-benefit analysis provides important information about regulatory 
approaches and that it can be useful, consistent with existing law, for all agencies of the federal 
government, including independent regulatory agencies. 

In July 201 1, the President signed Executive Order 13579, which called on independent agencies 
to follow the same cost-saving and burden-reducing principles as executive agencies and to 
engage in retrospective review, or “lookback,” of existing rules to identify those that should be 
streamlined, changed, or repealed. 

As you are undoubtedly aware, whether the Executive Orders governing regulatory- review could 
or should be applied to independent agencies raises much-discussed and long-debated questions 
of both law and policy. 01RA does not have an official position on those questions. 
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Response to Post-Hearing Questions from John D. Graham, Dean, 
Indiana University School of Public and Environmental Affairs 


Questions for the Record from 
Ranking Member Steve Cohen 
for the Hearing on the 

“Office of Information and Regulatory Affairs: Federal Regulations and Regulatory 
Reform Under the Obama Administration" 

March 21,2012 

Questions for John Graham 

1. Do you agree with Richard Williams that OMB’ s estimates of the net benefits of 
regulation should be discounted because of purported methodological problems? 

OMB’s estimates of the net benefits of federal regulation are more accurately 
characterized as summaries of agency estimates of regulatory net benefits. The validity 
of the estimates varies from rule to rule and thus 1 would not recommend a universal 
discounting of all of the numbers. 

2. Many of your concerns appear to center around actions that are currently outside the 
scope of OIRA review authority. Do you have a view as to how OIRA itself has 
performed during the Obama Administration? 

I have not performed a study of OTRA’s performance during the Obama administration. 

3. What is your view of EO 13563 and the Administration’s efforts to implement it, in 
particular its retrospective review requirement and its focus on cumulative costs? 

I believe that EO 13563 is a modest step in the right direction and it should be rigorously 
evaluated over time. 

4. Should there be a moratorium on significant regulatory actions until the average quarterly 
unemployment rate reaches 6%? 

I have not studied the question of whether regulatory actions should be linked to the 
national rate of unemployment. 

5. John Cruden, who served as the head of the Justice Department’s Environment and 
Natural Resources Division for 20 years under two Republican and two Democratic 
Administrations, testified before this Subcommittee about a month ago that he was not 
aware of any instance where the government colluded with a plaintiff to enter into a 
consent decree under which the government committed itself to a rulemaking. 

What is your response? 

1 have not studied the consent decree process. 
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6. Have you reviewed the 2012 draft report to Congress prepared by OMB on the benefits 
and costs of federal regulations? 

Do you concur with the report’s findings? 

No. 

7. Do you support allowing any entity that claims to be “affected” by a proposed consent 
decree to intervene in a court challenge to such decree? 

1 have no opinion on this subject. 

8. Hypothetically, if the consent decree pertains to air quality standards under the Clean Air 
Act, should anyone who breathes air be able to intervene and be heard on such decree? 

I have not studied this aspect of the consent decree process. 
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Response to Post-Hearing Questions from Sally Katzen, 

Visiting Professor of Law, New York University School of Law 

05/14/2012 10:44 FAX 912023B28003 JUDBE DVK 0011/012 


Questions for the Record from 
Ranking Member Steve Cohen 
for the Hearing on the 

“Office of Information and Regulatory Affairs: Federal Regulations and Regulatory 
Reform Under the Obama Administration” 

March 21, 2012 

Questions for Sally Katzen 

1 . Mr. Williams asserts that OMB’s Reports to Congress should be discounted for a number 
of reasons, including that they axe based on exaggerated estimates of regulatory benefits 
and that they represent only a tiny fraction of all final rules issued. 

What is your response? 


Response to Congressman Cohen’s Question for Sally Katzen: 

A: With respect, I disagree with Mr. Williams on this issue. 

Given that estimating costs and benefits of regulatory actions is not a precise science 
(although much constructive work has been done by economists in the field over the last 
several decades), no number (or set of numbers) offered by anyone is free of criticism. 
Nonetheless, the data sets presented year after year by OMB in its Report to Congress on 
the Benefits and Costs of Federal Regulations are, by far, the most reliable and most 
informative information that we have. 

The OMB data sets include only the economically significant regulations (those with “an 
annual effect on the economy of $100 million or more or adversely affect the economy, a 
sector of the economy, productivity, competition, jobs, the environment, public health or 
safety, or State, local or tribal governments or communities), but these actions account 
for the vast majority of the costs and benefits imposed on or received by the private 
sector from rules issued each year by the federal agencies. This is so even though some 
of the Independent Regulatory' Commissions are not required to undertake any economic 
analysis when issuing their rules, and some of the Executive Branch agencies, such as the 
Department of Homeland Security, face very difficult challenges in quantifying and 
monetizing the benefits of some of their rules (indeed, many of the DHS rules are fisted 
as simply “reducing the risk of a terrorist attack”). 

In addition, it is worth noting that the OMB estimates are compiled each war not by 
partisan officials but rather by the career staff at OMB, using a consistent approach and 
employing a consistent methodology. As a result, these data provide comparable 
information on a longitudinal basis covering both Democratic and Republican 
Administrations, 



Response to Post-Hearing Questions from Richard A. Williams, Director of 
Policy Research, The Mercatus Center, George Mason University 


Questions for the Record from 
Ranking Member Steve Cohen 
for the 

Hearing on the Office of Information and Regulatory Affairs: 

Federal Regulations and Regulatory Reform 
Under the Obama Administration 

March 21, 2012 

Questions for Richard Williams 

You served with the FDA's Center for Food Safety and Applied Nutrition. Undoubtedly, 
you saw the March 14 Wall Street Journal article about the increase in outbreaks of 
illness linked to imported foods. 

Should there be more inspections and heightened regulatory standards for such 
foods? 

There is a limit to the effectiveness of regulatory standards and inspections. We 
have made very little progress using these tools for the last thirty years and it is 
imperative that we identify new tools. The goal of our food safety program should 
be to ensure that producers are sufficiently incentivized to take reasonable, 
effective precautions against food becoming contaminated with physical, 
chemical, or microbiological contaminants. Trying to catch up with new 
developments in food types, processing, packaging, and distribution will continue 
to make establishment of generalized standards challenging. In general, regulatory 
standards take about four years to produce and remain unchanged for decades. In 
addition, there are over one million producers and retailers in this country, and the 
United States continues to increase food imports from hundreds of thousands of 
plants from around the world. Of all imported food, the federal government 
currently samples about 2 percent. Under any realistic budget scenario, it is 
unlikely that inspection and prescriptive regulation alone will ever be sufficient to 
prevent the importation of unsafe food. 

In order to make a quantitative leap forward in food safety, it is important to place 
the incentives back on the people who produce the food. This is an effort that the 
FDA, USD A, and CDC are beginning to pursue through the use of new and 
improved trace-back systems. By having more effective trace-back capabilities, 
including DNA fingerprinting for food pathogens, producers have stronger 
incentives to monitor for and prevent the distribution of unsafe foods. Otherwise, 
they face the consequences of lawsuits and loss of sales. For imported food, it is 
important that the incentives for preventing the production and sale of 
contaminated food extend to foreign producers, including the same probabilities 
of detection and similar market penalties (e g., recall costs, lost sales, and 
lawsuits). 



To read more about this, go to: h ttp://m ercatiis. ore/publication/new-role-fda-food- 
safety 


Wouldn’t you agree that other countries have lower regulatory standards for food 
and manufactured items than the United States? 

The question that is important to U S. consumers is what U S. standards are for 
products consumed in the U S. I am not expert in the standards from the numerous 
countries that export food to the US. 

Would you serve your child powdered milk manufactured in China? 

The broad question is, do we have a system that most efficiently reduces the risk 
to foods consumed in the U.S.? Referring to my answer above, 1 think we can 
change the system and greatly improve it. 

We, on this side of the aisle, constantly hear that our regulatory regime puts American 
manufacturers at a disadvantage with their overseas counterparts. 

Would you recommend that the United States lower its regulatory requirements to 
that of China so American manufacturers could compete more fairly? 

1 believe that it is time that we review our regulatory system for effectiveness. At 
this time, the rules governing our regulatory process date back primarily to the 
passage of the Administrative Procedure Act, about sixty-five years ago. Despite 
having over thirty years of experience with executive orders that require federal 
agencies to evaluate the benefits and costs of multiple regulatory options, we find 
that they do so only infrequently and do poor quality analysis (which is then often 
ignored). By using our knowledge of the problems inherent in our regulatory 
system, we can produce better, more effective regulations that efficiently solve 
our pressing social problems. The situation requires institutional fixes that only 
Congress can accomplish. 

The United States should be a leader in regulatory quality, but we see that other 
countries are moving to reform their regulatory systems while we do nothing. If 
we had a more effective regulatory system, the United States would be more 
competitive in the world. To do this we need to have stringent standards for 
passing regulations to ensure that they will work, and work cost effectively, and 
we need to stop making the same mistakes with respect to existing rules by asking 
the agencies that promulgated them to review them. We need outside qualified 
bodies to review regulatory programs, not just individual regulations. 

What about making America’s air quality standards equivalent to that of China? 


See above. 
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How about importing China’s mine safety standards to America? 

See above. 

If China has a higher level for lead in children’s toys, should the United States 
have a comparable level? 

See above. 


3. You allege that “federal employees focus more on the welfare of their agency and less on 
the president’s agenda.” You go on to conclude that “few working on federal regulations 
pay attention to benefit-cost analysis or other aspects of regulatory analysis unless it is 
absolutely necessary.” For this proposition, you cite your own paper. 

Is there anyone else - besides yourself - who has published on this issue and 
drawn the same conclusion? 

Yes, this is a well-recognized position. In fact, more than twenty years ago, Tom 
McGarity 1 concluded that “many agency analysts view program office resistance 
as the single most important impediment to the effective use of regulatory 
analysis in regulatory decision making.” He added, “Program office staffers also 
feel threatened by analysis, because it can represent a direct challenge to status 
quo approaches to regulatory problem solving that they have historically 
established and dominated.” As for upper-level decision makers, he wrote, “The 
fact that regulatory analysis plays any role at all in controversial rulemaking 
actions should be counted as a victory for the analysts.” 

Should federal career staff be replaced with political appointees more attuned to 
the wishes of the then-serving president? 

My testimony illustrates that the regulatory problems are institutional, rather than 
associated with a particular political party or particular personnel. It will not be a 
change in personnel that will improve the regulatory system, it will be a change in 
the institutions that govern the regulatory process. 

4. You state in your prepared testimony that “research shows that agencies often make 
decisions early in the regulatory process and agency economists are pressured to make 
their analyses support those decisions.” You then cite your own paper for this 
proposition. 

Is there anyone else - besides yourself - who has published on this issue and 
drawn the same conclusion? 
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Yes, again this is an old issue. One of the first to examine this problem was 
William R. Allen in his article “Economics, Economists, and Economic Policy: 
Modem American Experiences.” 1 2 

Some of the quotations from this article include: 

“It seems to me, over and over again, we get awfully close to the point of 
position-taking before there is staff input.” (Allen, p. 240) 

“It’s futile to say that government economists should not pay attention to what 
their bosses want. They simply won’t survive. . and they will be replaced with 
non-economists who will carry out these functions.” (Allen, p. 248) 

“We were told . . . you can’t make policy based on economic theory. ... It was clear 
they weren’t willing to listen to an analytical argument. . . You can go all the way 
through the regulatory aspects of the government, and you just see that the basic 
choices are getting filtered out by some other mechanisms than what I would call 
economic sense. And the role of the economist there is a stopgap — keep them 
from doing something completely dumb, just completely dumb.” (Allen, p. 267) 


The staff economist is to “develop the best possible arguments” for his 
administrative superior, and most economists “will offer some counterargument” 
when the superior’s position is deemed to be wrong. But this will not generally 
have much “impact. . .in changing policies on important matters.” (Allen, p. 265) 


1 . Thomas McGarity, Reinventing Rationality (Cambridge: Cambridge University Press, 
1991), 160-61. 

2. William R. Allen, “Economics, Economists, and Economic Policy: Modem American 
Experiences,” in History of Political Economy , vol. 9, no. 1 (Durham, NC: Duke University 
Press, 1977), 248-88. 


4 
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Material submitted by the Honorable Howard Coble, a Representative in 
Congress from the State of North Carolina, and Chairman, Subcommittee 
on Courts, Commercial and Administrative Law 


Why Regulations Aren't Good — Again - Forbes 


http : //www.fbrbes .coir^sites/waynecrews/20 12/03/21/ why-regula tions.. . 
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Why Regulations Aren't Good — 
Again 
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The first week of Spring is also 
“hooray, regulation” week at the 
White House. 


Regulatory policy chief Cass 
Sunstein, one of the most 
accomplished and cited legal 
scholars of all lime, has been busy. 
He penned a Chicago Tribune oped 
called “W h y P c R nlatic in?..areih?iid 


issued guidance to 
Federal agencies on " Cumulative 

i; appeared on 


an hour-long Politico 
breakfast-time panel with Mike 
Allen, and testified as lead witness 
in a House Judiciary Committee 
hearin g on regulatory policy. 


An explicit cumulative or 

redundancy burden assessment of regulation is welcome. We do, as Sunstein 
argues "need to ensure that regulations are based not on intuitions and 
anecdotes, but on careful analysis of the likely consequences." 


Net Benefits? 


Sunstein invoked Reagan on “maximizing net benefits” (benefits minus 
costs). But twice in the Tribune oped, Sunstein's phrasing noted that 
regulatory benefits must “justify costs.” That’s different from exceed, and 
derives from former president Clinton’s Executive Order 12866 . 
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It was President Reagan’s prior Executive Order 12291 that emphasized strict 
OMB-overeeen net benefits, while the newer order returned rulemaking 
primacy to the agencies and reduced OMB’s oversight authority. 


3/21/2012 12:35 PM 
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Why Regulations Aren't Good — Again - Forbes 


http : //www. forbes.com/ sites/w aynecrews/20 1 2/03/21/why-regulations.. . 


Still, the over-emphasis on potentially self-serving, agency-assessed net 
benefits rather than costs underscores yet again the reality that improving 
regulatory outcomes (minimal costs, maximum benefits) fundamentally 
requires Congress to answer for rule impacts via expedited approval of 
“economically significant" or “major" (SlOO-million-plus) rulemakings, such 
as the REINS Act 

As I noted yesterday upon learning of Sunstein’s directive, there’s a dash of 
visions that undermines the net-benefit premise: 

ii What would actual net-beneficial cybersceurity regulation entail? A sweeping liberalization 
of infrastructure industries that’s not even on the table; What would net-beneficial Internet 
access “regulation” have been? It would huvelanned uel neutrality rather than mandate it : 

Wbal might a TiaBEporlation 3afety Administration have done to secure air travel? Perhaps 
use biometric identification on pilots rather than grope the public at lar ge: What would 
expanded health access have entailed? Increasing market supply of services, relaxed 
licensing, and a spunking for the FDA's drug dcluyS; Wltut will net-beuefidal privacy 
regulation entail? Ensuring that privacy and annnvmttv remain competitive, not dictated, 
features : What does sound environmental ’‘regulation" require? Bringing environmental 

mis -management of contrived scarcity. 

Agencies should focus on minimizing costs within some defensible 
“re gulatory’ budget " constraint bounded by potential benefits, os determined 
by Congress within the scope of the Entire Regulatory Enterprise, not just 
an agency alone. 

I can write a rule requiring NASCAR-style safety features in automobiles and 
make benefits “justify" costs. I can show the benefits of requiting elev ators in 
multi-stoiy homes. 

Also, entire classes of costs are ignored by agencies’ focus on isolated rules’ 
net benefits, such as job impacts of rules at large, the damage of restricting 
access to energy, and antitrust regulatory adventurism. Sunstein pointed to 
'lives saved” from fuel economy standards; but statistical lives lost by 
automobile downsizing doesn’t rate as a cost. 

Such omissions are why claims like this one are dubious: “Over the Obama 
administration’s first three years, the net benefits of regulations reviewed by 
OIRA and issued by executive agencies exceeded $91 billion — 25 times the 
corresponding number in the Bush administration and more than eight 
times the corresponding number in the Clinton administration.” 

The actual number of rules reviewed is a few hundred out of thousands, and 
note the use of the phrase “executive agencies." Independent agencies like 
the Federal Trade Commission, the Securities and Exchange Commission, 
the Commodity Futures Trading Commission and the Federal 
Communications commission don’t get reviewed, Sunstein’s figures also 
include only rules for which both costs and benefits were available, further 
narrowing the universe of clarity. OMB’s annual Report to Congress on the 
Benefits and Costs of Federal Regulations presents quantitative data on at 
most a few dozen rules. 

Costs: 

Costs rarely get the measurement they need, so making sweeping net-benefit 
assessments has always been somewhat illusory anyway; of 4,128 completed, 
active and long-term rules in the recent Unified Agenda pipeline, 212 were 
"economically significant” and theoretically subject to analysis, and 418 were 
subject to 6mall-business Regulatory Impact Analyses of varying quality. 
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Why Regulations Aren't Good — Again - Forbes 


http://www.forbes.conVsites/wayTKcrews/ 20 12 / 03 / 21 /why- regulations... 


Yet Sunstein claimed, “In the last 10 fiscal years, the highest costs were 
imposed in 2007. The last three years of the Bush administration saw higher 
regulatory costs than the first three years of the Obama administration.” 

I agree that President Bush was happy to regulate. But the high costs of 2007 
primarily were due to a Clean Air particulate matter rule that this 
administration surely favors. In any event, according to the OMB.dataJ 
compiled in this char t Obama’s first two years alone cost more than Bush’s 
first four years. Again, these comparisons are only the few rules for which 
both benefits and costs exist, omit independent agency rules, and cannot 
serve as the basis for claims made in the Tribune oped. The truth is nobody 
knows anything about the overall benefits and costs of the regulatory 
enterprise. 

Cost estimates also require, but do not, account for how regulation 
undermines emergence of superior non-governmental institutions and 
disciplines (insurance, liability) that serve the puhlic better. If the market is 
muscled out, that is a cost and a dilution of real regulatory discipline. 

Counts: 

Sunstein claimed “there has been a decrease, not an increase, in federal 
rulemaking during this administration. During the first three years of the 
Obama administration, the number of final rules reviewed by OIRA and 
issued by executive agencies was actually lower than during the first three 
years of the Bush administration.” President Obama made this same claim 
during the State of the Union Address. 

As for total rules finalized during their first three years, including 
independent agencies, Obama did indeed finalize fewer by my count (sec 
Historical Tables: Part B here in Ten Thousan d Commandments )- an 
average of 3,603 yearly (2009-11) compared with Bush’s 4,196 three-year 
(2001-03) average. 

On the other hand, Bush started from Clinton-era heights of an average of 
4,671 during that president’s eight years, and Bush reduced that to 3.830 
during 2008. His overall trend was down in that regard — but Obama’s trend 
is up — from 3,503 in 2009 to 3,807 in 2011. 

Also, Obama had the most rules during his first three years when it comes to 
“economically significant” rules in the Unified Agenda Pipeline : Bush had 
fewer: 149, 136 and 127 compared to Obama's 184, 224 and 212. 

Obama’s economically significant rule s in the “active” and “completed” 
cate gories shown here are sianificanLlv above Bush’s. As for the “Long-term” 
rules of hoth presidents, they are aboutthe same; but guess what? Sunstein 
told agencies on March 12; "In recent years, a large number of Unified 
Agenda entries have been for regulatory actions for which no real activity is 
expected within the coming year. Many of these entries are listed as ‘Long- 
Term.’ Please consider terminating the listing of such entries until some 
action is likely to occur." 

That doesn’t bode well for advance warning to anticipate “cumulative effect 
of regulation.” 

Finally, Obama’s rules impacting small business, those requiring a 
Regulatory Flexibility Analysis, arc becoming more numerous. For Bush’s 
first three years the counts were 388, 362 and 370. For Obama, 372, 428 and 
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Why Regulations Aren't Good — Again - Forbes 
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418. 

Sunstein advocated "using low-cost ‘nudges'” to get the government's 
bidding done. I prefer to nudge, maybe even shove, the bureaucracies 
instead. I don’t say any of these measures are perfect; I employ them instead 
to c ite the need for an official regulatory report card on transparency . 

Something big has to happen to make this new OMB guidance more 
tractable. 


This article Is available online at: 

http://www.forbes.com/sites/waynecrews/2012/Q3/21/why-neHvlations-aient- 

good-again/ 
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Wednesday, March 21, 2012 Updated 04:00 AM ET 


February 15, 2012 

Health Costs, Gov't Regulations Curb Small Business Hiring 

Nearly half of small-business owners name these issues 
by Dennis Jacobe, Chief Economist 

PRINCETON, NJ -- U.S. small-business owners who aren't hiring -- 85% of those surveyed -- are 
most likely to say the reasons they are not doing so include not needing additional employees; 
worries about weak business conditions, including revenues; cash flow; and the overall U.S. 
economy. Additionally, nearly half of small-business owners point to potential healthcare costs 
(48%) and government regulations (46%) as reasons. One in four are not hiring because they worry 
they may not be in business in 12 months. 

Why am you NOT' looking for new employees? 

Among small- business owners who suy they a.re not currently looking for new employees 


% 
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Wo 1 l ied /mi 11 lay nu huyi-r he i:i business in 12 months 24%l 

Some ot.ier re.wir. 20U 


Welh Faigd/Giillup Small Business Index., Jan. 9 - 13 , 20:12 
GALLUP 1 


Companies typically hold back on hiring when the economy is weak and when their operating 
environment is not providing sufficient revenues or cashflows. This appears to be the case right 
now, as the economy has been weak for more than four years, Less typical is for many owners to 
point to such tilings as potential healthcare costs and government regulations. 

Wells Fargo and Gallup survey 600 small-business owners quarterly to assess conditions within 
their companies as well as their outlook. Small-business owners' hiring intentions are currently the 
best they have been since January 2008. though the percentage who plan to hire new employees 
still represents a minority of small-business owners. 
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Better Business Conditions Encourage Hiring 

Small-business owners who are currently hiring are most likely to say they are doing so because 
their business operations expanded, consumer or business demand increased, sales and revenues 
justify adding more employees, and they need to replace an employee who left. Thirteen percent of 
owners point to their ability to get new capital, while j% indicate they were influenced by 
government Lax incentives. 

Why are you looking far new employees? 

Among small- business owners v.lio say they are currently looking for new employees 


Rqnii ctiiig business operation^ ■: -••• : [>4% 

Increased coq sumer or busi ness demand 64% 

Sales and revenues justify atldmg more employees ' ,) .l/. :/ • • • 5.5% 

To replace an employee who left 44% 

' Secured additional capital to. fund my business 43%; 

Gov't tax incentives allow me to hire 

Some other lecsoii " ' ■'•i.-hi'i/Sh:'!.'"'. A '43% 


Wells Fargo/ Gallup Small Business Index, Jan. 9-13, 20.12 
GALLUP' 


Hiring Mostly the Old-Fashioned Way 

Small-business owners search for new employees most commonly through the old-fashioned ways 
of word-of-mouth (65% say it is a "major way" they find employees) and employee referrals (48%). 
One in five owners say the Internet is a major way — up in recent years — while 9% say the same 
about newspaper ads, down in recent years. 


When you look for neu> employees, is each of the fallowing a major way 
you find new employees, a minor way, or not a way? 
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Minor way 

Not a way 
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Hiring Fewer Employees Than Needed 

One in three small-business owners who have hired employees in the last year say they have hired 
fewer employees than they need, while 65% have hired as many as they need. Five percent of 
owners report hiring more employees than they need. While this leaves a gap between small- 
business owners' perceived needs and their hiring during the last year, it is an improvement from 
November 2010, when 42% of owners said they had hired fewer employees than they needed. 


Have you hired as many employees as you need , more than you need 
immediately, or fewer than you need ? 

Bused cm til Lise who luive hired new employees in the past 12 months 


January apis 
November 2010 


As many More than 

afi needed immediately needed 
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Wells Fargo/Gallup Small Business Index, Jan. 9-13, 2012 
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When small-business owners can't hire the new employees they need, they often turn to others for 
unpaid help. Most often, they seek the help of a spouse (21%) or help from their friends (16%) or 
children (15%). One in 10 get help from a relative who is not a spouse or a child, while 1 in 20 use an 
unpaid intern. Three in 10 say they don't turn to anyone. 


Thinking about times when you can't afford to hire new employees, 
who do you turn to MOST for unpaid help ? 
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Implications 

The debate over why U.S. small-business owners aren't hiring more aggressively tends to hinge on 
whether overall business conditions, including a lack of growth and revenue, are the primary culprit 
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as opposed to the potential cost of healthcare and government regulations. Apparently, both sides 
of the debate are correct. 

Small-business owners hire when they need to respond to increased business activity and have the 
opportunity to grow. Although some small businesses in selected industries and markets have been 
growing, the weak economy of the past four years has limited overall small-business growth. 
Further, many small businesses continue to feel financially vulnerable, with 66% saying they are 
worried about the current status of the U.S. economy and nearly one in four telling Gallup they fear 
they may not be hi business 12 months from now. 

Given this difficult operating environment, it is not surprising that many small-business owners 
also worry about potential new healthcare costs and government regulations. While small 
businesses are always finding ways to deal with their changing operating environment, including 
government regulations and healthcare, these added challenges can be seen as exacerbating an 
already uncertain and difficult situation. In turn, they become additional reasons to hold bade on 
hiring. 

Right now, economic confidence is approaching its highest levels in the last four years . U.S. small- 
bus uiess owners are also about as optimistic about their hushiess and their future hiring as they've 
been at any point during that time. Congress can't do much in the immediate term to significantly 
improve small-business revenues and growth. However, lawmakers could place a moratorium on 
new regulations for some period of time. In turn, this might provide the extra push needed to get 
small-business owners to decide to hire the employees they actually need and get the economy 
growing at a pace the average American can recognize as an economic recover)'. 

About the Wells -Fargo Small Business Index 

Since August 2003, the Wells Fargo/Gallup Small Business Index has surveyed small-business 
owners on current and future perceptions of their business financial situation. Visit the Wells Fargo 
Business Insight Resource Center to access the full survey report and listen to Wells Fargo Senior 
Economist, Dr. Scott Anderson, in his quarterly Small Business Index podcast. 

Survey Methods 

Results for the total dataset are based on telephone interviews with 600 small -business owners, conducted Jan. 
9-13, 2012. For results based on the total sample of small-business owners, one can say with 95% confidence 
lhat the maximum margin of sampling error is ±4 percentage points. 

Sampling is done on an RDD basis using Dun & Bradstreet sampling of small businesses having $20 million or 
less Of sales or revenues. The data are weighted to be representative of U.S. small businesses within this size 
range nationwide. 

In addition to sampling error, question wording and practical difficulties in conducting surveys can introduce error 
or bias into the findings of public opinion polls. 

For more details on Gallup’s polling methodology, visit www.qallup.com. 
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Abstract 

During the first three years of the 
Obama Administration, 106 new major 
federal regulations added more than 
$46 billion per year in new costs for 
Americans. This is almost four times 
the number— and more than five times 
the c ml— of the mqjor regulations 
issued by George W. Bush during 
his first three years. Hundreds more 
regulations are winding through the 
rulemaking pipeline as a consequence 
of the Dodd-Frank financial-, 
regulation law, the Patient Protection 
and Affordable Care Act, and the 
Environmental Protection Agency's 
global warming crusade, threatening 
to further weaken an anemic economy 
and job creation. Congress must 
increase scrutiny of regulations— 
existing and new. Reforms should 
include requiring congressional 
approval of major rules and mandatory 
sunset clauses for major regulations. 


This paper, in its entirety, can be found at 

http://rep<>rt.heritagfc<>rg/bg2663 
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I n January 2011, President Barack 
Obama announced, with much 
fanfare, a new get-tough policy on 
overregulation. Acknowledging 
that “rules have gotten out of bal- 
ance" and “have had a chilling effect 
on growth and jobs " he pledged a 
comprehensive review of regulations 
imposed by the federal government. 1 
Despite this promise of restraint, 
however, the torrent of new rules 
and regulations from Washington 
continued throughout 201 1, with 32 
new major regulations. 2 These new 
rules increase regulatory costs by 
almost $10 billion annually along 
with another $6.6 billion in one time 
implementation costs. 

During the three years of the 
Obama Administration, a total of 
106 new major regulations 3 have 
been imposed at a cost of more than 
$46 billion annually, and nearly $11 
billion in one-time implementa- 
tion costs. This amount is about five 
limes the cost imposed by the prior 
Administration of George W. Bush. 

This regulatory tide is not expect- 
ed to ebb anytime soon. Hundreds 
of new regulations are winding 
through the rulemaking pipeline 
as a consequence of the vus t Dodd - 
Prank financial-regulation law (the 
Wall Street Reform and Consumer 
Protection Act), Obamacare, and the 
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Environmental Protection Agency’s 
global warming crusade, threatening 
to further weaken an anemic econo- 
my and job creation. 

Regulatory Burdens 
Harm Everyone 

In much the same way that high 
taxes hamper investment and inno- 
vation, escalating regulatory costs 
under mine the American economy. 
Small businesses in particular are 
under siege. When surveyed in 
December 2011 about their single 
biggest problem by the National 
Federation of Independent Business, 
19 percent of respondents cited 
"regulations and red tape,” up from 15 
percent a year ago, and second only 
to “poor sales/ 14 

But regulations are not just 
a problem for entrepreneurs. 
American workers and their families 
have been hit hard by the persis- 
tent lack of job creation that results, 
in part, from regulatory excess. 
Meanwhile, regulatory costs are 
passed on to consumers in the form 
of higher prices and limited prod- 
uct choices. For example, last year’s 
price controls on the fees that banks 
may charge to process debit-card 


transactions have prompted cancel- 
lation of customer rewards programs 
and free services, as well as higher 
fees on checking accounts and credit 
cards. 1 2 3 4 5 6 

Tracking the New Burdens. 

Neither Congress nor the 
Administration keeps tabs on the 
total number and cost of regula- 
tions. But by mining the Federal 
Register and various govern- 
ment databases, new regulations 
maybe identified and regulatory 
costs calculated. During 2011, the 
Obama Administration completed 
a total of 3,611 rulemaking pro- 
ceedings, according to the Federal 
Rules Database maintained by the 
Government Accountability Office 
(GAO), of which 79 were classified 
as "major,” meaning that each had 
an expected economic impact of at 
least $100 million per year." Of those, 
32 increased regulatory burdens 
(defined as imposing new limits or 
mandates on private-sector activi- 
ty). 7 8 Just five major actions decreased 
regulatory burdens. The remainder 
of the rules adopted were non -regu- 
latory in nature, such as those setting 
spending criteria for government 
programs. 


Regulations adopted in 201 1 cost 
Americans some $10 billion in new 
annual costs, according to estimates 
by the regulatory agencies.® 

Overall, from the start of the 
Obama Administration to January 
20, 2012, a total of 10,215 rulemaking 
proceedings were completed. Those 
included 244 rulemakings classified 
as “major,” of which 106 increased 
burdens on private-sector activity. 
Only 11 major rulemaking actions 
decreased regulatory burdens. The 
estimated cost of these new burdens 
tops $46 billion. 9 

Obama v. Bush. The total num- 
ber of rulemakingprocccdings 
during the first three years of the 
Obama Administration (10,215) is 
slightly less than the total under- 
taken during the first three years of 
the Bush Administration (10,674). 
This led President Obama to assert i n 
his January 2012 State of the Union 
address that “I've approved fewer 
regulations in the first three years of 
my presidency than my Republican 
predecessor did in his/’ 10 But looking 
only at the total number of rulemak- 
ings provides a misleading picture. 
While some have substantial impact, 
the vast majority of the thousands of 


1. "presidential Ducurnents: Executive Order 13563 of January 18, 2011— Improving Regulation and Regulatory Review," Federal Register, Vol. 76, No. Id, January 21, 

2011, pp. 3821-3823, at http- J yw*’w.n3ginfo.gov/pubr>cZjsp/U‘ilities/EOJ3563.pd[ (March s, 2012). 

2. Rules classified as ''major" in the Government Accountability Office’s Federal Rules Database, and which impose a mandate or restriction on private-sector 
activity. Sea Appendix A. 

3. Ibid. 

4. William C. Dynkelbsrg and Holly Wade, NFIB Small Business Economic Trends Monthly Report, December 2011, at http://www.niib.eom/Portoh/0/PDF/sbet/ 
sbst2CFIV2.pdf (March 1, 2012). 

5. Diane Katz, “Here Comes the Durbin Tax," Heritage Foundation Tlhe Foundry, September 30, 2011, at bttp://bicg.heritage.org/20!V09/30/herc-con\es tne- 
durhin-tax/ (March 1, 7011). 

6. “Major" is the term used in the Congressional Review Act ot 1995 io designate rules which must be transmitted by the Government Accountability Office 

to Congress for review. It is similar, but not identical, to the term "economically significant," which is used in to designate executive branch rules for which 
regulatory impact analyses must be prepared by agencies and reviewed by the Office of Management and Budget. 

7. See Appendix A tor the methodology. 

8. New costs totaled $10.1 billion. Minus $212 million from rulemaking proceedings which lessened burdens, the total net new burden is $9.9 billion. 

9. New costs over the three-year period totaled $48.1 billion. Minus $1-8 billion from rulemaking proceedings which lessened burdens, the total net new burden 

is $46.3 hill ion. 
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Major Regulations 
Under Obama: 
More and Costlier 
than Under Bush 

Figures shown are for 
first three years of the 
George W. Bush and 
Obama Administrations. 


TOTAL NUMBER OF 
MAJOR REGULATIONS 


28 

Bush 


ADDITIONAL YEARLY 
REGULATORY COSTS, 
MAJOR REGULATIONS 
$46 billion 




Source: Heritage Foundation calculations based on data from the US. Government Accountability 
Office, GAO Federal Rules Database Search, at htlpy/w^w.gao.gm/legal/caigrs’.vict/fsdwle-btml 
(February 21, 2012). See Appendix A for methodology. 
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rules adopted each year are routine 
actions, such as setting payment 
rates for Medicare or aviation main- 
tenance bulletins. 

It is also important to distinguish 
between rulemakings that increase 
regulatory burdens on businesses 
and individuals and those that do not. 
During the early 2000s, for exam- 
ple, the Federal Communications 
Commission adopted hundreds of 
rules related to freeing radio spec- 
trum for commercial use, actions 
that generally eased government con- 
straints on the private sector. Those 
rulemakings alone erase most of the 
gap in total rulemaking between 
Obama and Bush. 

Taking these factors into account, 
a far clearer picture of relative regu- 
latory activity emerges. According 
to Heritage Foundation calcula- 
tions using the GAO database, the 
George W, Bush Administration 
adopted 28 major regulations in its 
first three years, barely a quarter 
of the 106 imposed by the Obama 


Administration during its first 
three years. In terms of cost, the 
gap was even wider, with the Bush 
Administration imposing $8.1 bil- 
lion in new annual regulatory costs 
compared to the S46 billion imposed 
during the Obama years to date, a 
five-to-one ratio. 11 

Excessive regulation, of course, 
cannot be blamed on the White 
House alone. A great many of the 
rules and regulations imposed each 
year are mandated by Congress, and 
m a ny others arc made possible by 
intentionally ambiguous statutory 
language. Others are promulgated 
by so-called independent agencies 
not subject to White House control 
(although they are run by presi- 
dential appointees). Regardless of 
responsibility, the result is the same: 
more burdens for Americans and the 
U.S. economy. 

The New Regulations of 2011 

The 32 regulations that increased 
regulatory burdens adopted by 


federal agencies in 2011 covered a 
broad range of activity, including 
energy standards for fluorescent bal- 
lasts, refrigerators, freezers, clothes 
dryers, and air conditioners; test- 
ing and labeling requirements for 
toys; limits on automotive emissions 
of “greenhouse gases”; employer 
requi rements for posting federal 
labor rules; more explicit warnings 
for cigarette packaging; health plan 
eligibility standards under Obama’s 
health care legislation; expanded 
employment requirements for the 
disabled; and higher minimum wages 
for foreign workers. 

The largest proportion of reg- 
ulations by far stemmed from 
the 2010 Dodd-Frank financial- 
regulation statute, which wag 
responsible for 12 major rules 
increasing burdens in 2011, includ- 
ing six from the Securities and 
Exchange Commission, five from 
the Commodity Futures Trading 
Commission, and one from the 
Federal Reserve. Hundreds more 
Dodd-Frank rules remain to be 
written. 

The most expensive regula- 
tion of 2011 was imposed by the 
Environ mental Protection Agency 
(EPA), which issued a total of five 
major regulations at a cost of more 
than $4 bil lion annually. Among 
the new regulations are three that 
impose stricter limits on industrial 
and commercial boilers and incin- 
erators, at a total cost of $2.6 billion 
annually for compliance and $5.8 
billion for one-time implementa- 
tion costs. The EPA had postponed 
the new rules pending reconsid- 
eration by the agency and court 
review. However, in a legal challenge 


10, Technically, the President only "approves" rules which arc reviewed by the Office of Management and Budget, which only looks at certain rules, and none 
by independent agencies. Of these, 2,010 were approved during the first three years of President Obama's’ term, four fewer than the 2,014 approved curing 
President Bush's first three years. See Office of Management and Budget, Office of Information and Regulatory Affairs, at http^'www.rtginfo.gov/puU’K^. 

11. This includes $9.0 billion in total new annual costs, minus $920 million in rulemaking proceedings lessening burdens. 
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by environmental groups, the U.S. 
District Court for the District of 
Columbia vacated the agency’s 
administrative stay in January, mak- 
ing the National Emission Standards 
for Hazardous Air Pollutants (the 
Boiler M ACT) immediately enforce- 
able (although EPA officials have 
stated that they would not enforce 
it while the agency modifies the 
regulation). 12 

In other court action, the Court 
of Appeals for the D.C. Circuit has 
delayed implementation of more 
stringent limits on emissions from 
coal-fired power plants pending 
court review. The Cross-State Air 
Pollution Rule, issued in August, is 
estimated by the EPA to cost $810 
million annually. The State of Texas 
challenged the rule, claiming that 
the EPA used faulty assumptions in 
devising the standards. 13 

More stringent energy conserva- 
tion standards for refrigerators and 
freezers also rank among the most 
costly regulations of 2011. Imposed 
by the Department of Energy, the 
mandatory standards will increase 
regulatory costs by nearly $1,4 bil- 
lion annually. Energy conservation 
standards for furnaces and air condi- 
tioners will cost an additional $650 
million per year, while requirements 
for fluorescent ballasts will add $363 
million more in costs annually. 

Agencies Understate Costs. The 
actual cost of these new regulations 
is almost certainly higher than the 
totals reported here. This is largely 
because the agencies that perform 


the analyses have a natural incen- 
tive to minimize or obfuscate the 
costs of their own regulations. For 
some, costs are only partially quanti- 
fied; for others, not quantified at all. 
But even quantified costs may often 
fail to capture the true impacts, as 
regulators cannot estimate intan- 
gibles, the costs of which could dwarf 
the direct compliance burden. Such 
undefined costs are inherent in many 
of the regulations adopted under 
Dodd-Frank, For instance, in the 
analysis for its rule providing for 
shareholder approval of executive 
compensation, the cost of holding 
a proxy vote is estimated, but the 
far larger cost is the risk of losing 
executive talent, a cost that is prob- 
ably unquantifiablc, but has very real 
impact Other intangibles, such as 
the Fairness Doctrine’s infringement 
on free speech or loss of religious 
liberty associated with Obamacare 
insurance mandates, are even more 
difficult to quantify. 

Moreover, some rules catego- 
rized as "non-major” by regulators 
are in fact quite substantial. For 
instance, last September, the Federal 
Communications Commission 
(FCC) adopted “net neutrality” rules, 
which impose broad restrictions on 
Internet service providers. These 
new rules, which have been vigorous- 
ly debated for years, will have vast 
impact on how the Internet is man- 
aged, yet the FCC did not flag them 
as "major.” 

In many cases, the qnality of the 
cost analysis is substandard. In his 


final act last January as inspec- 
tor general of the Securities and 
Exchange Commission (SEC), David 
Kotz bluntly criticized the SEC’s 
cost-benefit analyses as "ambiguous” 
and “internally inconsistent.” 14 In a 
case decided in 2011, the U.S. Court 
of Appeals for the D.C. Circuit threw 
out the SEC's regulation on proxy 
voting after concluding that 

[T]he Commission inconsistently 
and opportunistically framed 
the costs and benefits of the rule; 
failed adequately to quantify the 
certain cosLs or to explain why 
those costs could not be quanti- 
fied; neglected to support its pre- 
dictive judgments; contradicted 
itself; and failed to respond to 
substantial problems raised by 
commenters. 15 

This is no small matter consider- 
ing that the SEC issued 21 percent 
of the new major regulations in 2011 
that increased burdens, and reported 
less than 1 percent of the costs. 

The EPA is also notorious for 
understating costs. Last July, the 
agency finalized its Cross-State 
Air Pollution Rule, which imposed 
more stringent emissions limits on 
power plants in 27 states, cstimat- 
3 ng the cost at $800 million annually. 
A number of other sources— some 
tied to the affected industry, some 
not— forecast much worse impacts. 
According to the Brattle Group, an 
economic consulting firm that works 
with the electrical power industry. 


12. David L. Rieser, Neal J. Cabral, Gordon R. Alphonso, D. Cameron Prell, and Dana P. Palmer, "United Stales: Boiler MACT: Now What?" Mondaq, January 18, 
2012, at tittpy/www. mondaq. com/un rte dsta tes/x/16 7326/Clean lAir'Emissions/Boiler+MACT+Naw+Wbat (March 1,. 2012). 

13. Eileen O'Grady, "Court Delays EPA Rule on Coal Plants," Reuters, December 31, 2011 athttp;//uk.reuters.carn/artici$/20ll/12/3Vus-uti!ities-ei)a- 
idUK TRE7BT174201 77237 (March 1, 2012). 

14. Sarah N. Lynch, "Exiting Watchdog Sees Flaws in SEC's Rulewriting,’ Reuters, January 30, 2012, at h ttprfminr. rou te is. com/artide/2 0)2/01/3 0/us -sec-cost- 
bcncfit-fcport-idUSTRESOTOi V2012QI30 (March 1, 2012). 

15. Business Roundtable v. SEC, 647 F.3d 1144 (D.C Ur, 20TI). 
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CHART 2 

More Costly Regulations in the Pipeline 
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for instance, the costs of the regu- 
lation would total $120 billion by 
2015. 16 

Similarly, the EPA pegged the 
costs of the Boiler MACT at $2.6 
billion annually. The Council of 
Industrial Boiler Owners, on the 
other hand, estimates that the regu- 
lation will entail compliance costs of 
$14.5 billion. 17 

The National Labor Relations 
Board (NLRB) likewise minimized 
the cost of its new rule requiring 
additional notifications to employees 
about employment laws. The board 


contended that the regulation will 
impose a mere $64.40 per employer, 
on average, in the first year (for a 
national total of $S86.4 million). An 
analysis by the law firm of Baker 
& McKenzie estimated that each 
private -sector employee will spend 
at least one hour in meetings related 
to the regulation, resulting in a pro- 
ductivity loss to the economy of $3.5 
billion— almost 10 times the NLRB 
figure. 18 

Hundreds of New Rules 
Looming. Dozens more regula- 
tions were slated for 2011, but the 


Administration failed to meet statu- 
tory deadlines. According to busi- 
ness consultancy Davis Polk, 225 
Dodd-Frank rulemaking deadlines 
have passed. 111 Of those, 164— more 
than seven of 10— have been missed. 
Regulators have not yet even released 
proposals for 24 of the 164 missed 
rules. 

The most recent U nified Agenda 
(also known as the Semiannual 
Regulatory Agenda) —a bi-annual 
compendium of planned regulatory 
actions as reported by agencies lists 
2,576 rules (proposed and final) in 


16. Metin Celebl, Frank Graves, Gunjan Bathia, and Lucas Bressan, 'Potential Coal Plant Retirements Under Emerging Environmental Regulations/ 1 The Brattle 
Group, December 8, 2010, at http-j/w v/vf. bra ttle.com/__do aiments/Uploadlibra ry/UploadS 98. pdf (March 7, 2012). 

17. Robert D. Bessette, "Comments of the Council of Industrial Boiler Owners on EPA Proposed Reconsidered Rule 'National Emission Standards for Hazardous Air 
Pollutants for Area Sources: Industrial, Commercial, and Institutional Boilers,"’ February 21, 2012, at http-S/mM.akowg/pubs/0790.. fei>2!.pdf (March 7, 2012). 

18. “Notification of Employee Rights Under the National Labor Relations Act,” federal Register, Vol. 76, No. 168, August 30, 2011. 

19. Davis Polk Regulatory Tracker, "Dodd-Frank Progress Report," February 2012, at h‘tp;j^\vv/w.davhpc!tcom/files/Pijblicotion/37aOb7ea-d818-4daO-b097 
99031oaef2eo l 'Pressntatia r }/f’iJMicationAttcchment/42334bdb-7fS3-41b8-b(icO-9f3^60e^ / 15b2/Feb20\2_Do>iiiFrank.ProgKss.Repartpdj(,March 1, 2012). 
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the pipeline. The largest propor- 
tion— 505 rulemakings— is from the 
Treasury Department, the SEC, and 
the Commodity Futures Trading 
Commission— all tasked with issu- 
ing hundreds of rules under the 
massive Dodd-Frank statute. The 
Environmental Protection Agency is 
responsible for 174 others, while 133 
are from the Department of Health 
and Human Services, reflecting, in 
part, the regulatory requirements of 
Obamacare. 

Of the 2,576 pending rulemak- 
ings in the fall 2011 agenda, 133 
are classified as "economically 
significant "With each of these 
expected to cost at least S100 million 
annually, they represent a total addi- 
tional burden of at least $13.3 billion 
every year. 

This continues the high levels 
of the Unified Agenda that started 
in the last two years of the Bush 
Administration. In the past decade, 
the number of economically sig- 
nificant rules in the agenda has 
increased by more than 137 percent, 
rising from 56 in spring 2001 to 133 
in fall 2011. 

Meanwhile, rulemaking related 
to Obama’s health care legislation 
encompasses more than 150 federal 
agencies, bureaus, and commissions. 
And, it appears that the rules arc 
changing faster than regulators can 
write them. Administrators have 
granted nearly 2,000 waivers to 
the new health care regulations, for 
instance, while the long- term-cure 
insurance plan called for in the legis- 
lation has heen dropped as complete- 
ly unworkable. 

Rule Books Bulging. Other mea- 
sures of regulatory activity have also 


shown an increase in recent years. 
One of the most commonly cited 
measures is the size of the Federal 
Register, the official daily chronicle 
of regulatory changes. Before any 
new rule can take effect, it must be 
published in the Federal Register. 

In 2009, the Federal Register was 
68,598 pages long. In 2010, it expand- 
ed sharply to 81,405. In 2011, the 
number of pages hit 82,415, a new 
record. 2 ' 1 

The Myth of 
Retrospective Review 

In January 2011, responding to 
criticism that the nation's regulatory 
bnrden had grown too onerous, and 
acknowledging the need to eliminate 
ineffective and harmful regulations, 
President Obama issued an execu- 
tive order calling for an agcncy-by- 
agency "retrospective review" of 
regulations. On January 3, 2012, the 
Administration released progress 
reports from the agencies. 21 

The Administration claimed that 
its reforms would, if implemented, 
reduce regulatory costs by $10 bil- 
lion per year. But little or none of 
this reduction has materialized. Of 
the four mjyor actions in 2011 that 
reduced regulatory burdens, none 
were the product of the regulatory 
review initiative. Three— involving 
air cargo screening, family invest- 
ment advisors, and debit-card price 
controls— were modifications of 
recently imposed regulatory bur- 
dens. The fourth, the exemption of 
milk from “oil spill” regulations, was 
highlighted in the President’s State 
of the Union speech as an example of 
the success of the review. In reality, 
it had been proposed by the EPAin 


January 2009, and put on hold when 
the Obama Administration came 
into office. 

The Administration also claims 
a number of lesser successes, and 
many of these are dubious as well. 

The Department of Energy has listed 
the development of new energy stan- 
dards for battery chargers as prog- 
ress. Department officials say the 
new federal regulation would ease 
burdens by replacing state standards. 
However, it appears that California 
is the only state that has such a 
regulation. 

Meanwhile, the Environmental 
Protection Agency cites as progress 
its imposition of emissions rules in 
tandem with the fuel-efficiency stan- 
dards from the National Highway 
Trafiic Safety Administration. It is 
hard to argue that an additional $8.5 
billion in new annual costs’ consti- 
tutes regulatory relief. But agency 
officials claim that the joint stan- 
dards "will allow the auto manufac- 
turers to more efficiently produce 
one vehicle fleet to meet the require- 
ments of the National Program/’ In 
fact, ther e have never been two dif- 
ferent federal rules, so one new one 
hardly counts as progress. 

Many of the claimed reforms 
are the low-hanging fruit of regula- 
tory excesses that should have been 
picked long ago. The Department 
of Transportation only agreed to 
reform its mandates on anti- collision 
systems after the railroad industry 
sued over the issue more than a year 
ago. The FCC’s official repeal of the 
Fairness Doctrine cleared the books 
of a rule that has not been enforced 
since the late 1980s. 


20. Data from the U.S. National Archives and Records Administration, Office of the Federal Register. 

21. The White House, "Campaign to Cut Waste: Regulation Reform," at h tlprftoww. whiteh oase. g ov/2 Is t cento r/g m/a ctions/ZIst - cerv f ti r/- regu tefc ry-sysf e m (March 1, 
2012 ). 



163 


BACKGROUNDER [ NO, 2663 
MARCH 13, 2012 


Steps for Congress 

Additional congressional 
oversight is necessary to protect 
Americans and the economy from 
runaway regulation. Congress should 
take steps to increase scrutiny of new 
and existing regulations to ensure 
that each is necessary, and that costs 
are minimized, including: 

1. Reqnire congressional approv- 
al of new major regulations 
promulgated by agencies. Under 
the 1996 Congressional Review 
Act, Congress has the means to 
veto new regulations. To date, 
that au LhoriLy has been used suc- 
cessfully only once, in 1993, on a 
Department of Labor rule impos- 
ing ergonomics standards. The 
review process would be strength- 
ened by requiring congressional 
approval before any major regu- 
lation takes effect, as cal led for 
under the proposed REINS Act, 
approved by the House late las t 
year (H.R. 10), and a companion 
bill by the same name (S. 299), 
which is pending in committee. 
Such a system would ensure acun- 
gressional check on regulators, as 
well as ensure the accountability 
of Congress itself. 83 

2. Establish a Congressional 
Office of Regulatory Analysis. 

While Congress receives 
detailed information from the 
Congressional Budget Office 
on the state of the budget and 
on proposals that would affect 


the budget, it has no indepen- 
dent source of information on 
regulatory costs. A non-par- 
tisan CongresskmalOffice of 
Regulatory Analysis would help to 
fill this gap. Such an office could 
review the impact of legislative 
proposals, as well as analyze the 
cost and effectiveness of regu- 
lations adopted by agencies. In 
this way, a congressional regu- 
lation office would act as both a 
complement and counterweight 
to the Office of Information and 
Regulatory Affairs. 23 

The cost of such an office 
would be minimal, and would pay 
for itself even if it only reduced 
the cost of new regulation by 0.5 
percent each year. 24 To ensure 
that it would not increase federal 
expenditures, it should be paid for 
through a 0.1 percent reduction in 
the $50 billion budgeted each year 
for regulatory agencies. 25 

3. Establish a sunset date for 
federal regulations. While every 
new regulation promulgated by 
executive branch agencies under- 
goes a detailed review, there is no 
similar process for reviewing the 
need for regulations already on 
the books. Old regulations tend 
to be left in place, even when they 
are no longer useful. 

This tendency can be par- 
ticularly harmful when, as 
now. there is a flood of new and 
untested regulations. To ensure 
that substantive review occu rs, 


regulations should automatically 
expire if they are not explicitly 
reaffirmed by the agency through 
a notice and comment rulemak- 
ing. As with any snch regulatory 
decision, this reaffirmation would 
be subject to review by the courts. 
Sunset clauses already exist for 
some new regulations. Regulators, 
and if necessary, Congress, should 
make them the rule, not the 
exception. 36 

Conclusion 

Despite the weak economy, the 
Obama Administration continued 
to increase the regulatory burden 
on Americans in 2011, adding 32 
major regulations that increase 
regulatory burdens, almost $10 bil- 
lion in an nual costs, and S6.6 billion 
in onc-timc implementation costs. 
From the beginning of the Obama 
Administration through 2011, a stag- 
gering 106 major regulations that 
increase regulatory burdens have 
been issued, with costs exceeding 
$46 billion. While the President has 
acknowledged the need to rein in 
regulation, the steps taken to date 
have been meager. 

The President cannot have it both 
ways— having identified over regula- 
tion as a problem, he must take real 
and significant steps to rein it in, At 
the same time, Congrcss-which 
shares much of the blame for exces- 
sive regulation— must establish 
critical mechanisms to ensure that 
unnecessary and excessively costly 
regulations are not imposed on 


22. James L. Gattuso, "Taking the REINS on Regulation,” Heritage Foundation WebMemo No. 3394, October 13, 2011, at h t a.sS.omazonaws. com/ 201V 
pdf/wm339'l.pdf. 

23. Legislation to establish such an office, H.R. 214, has been introduced in the House by Representative Don Young (R-AK). 

24. Assumes a cost of $50 million, approximately the same amount that the Congressional Budget Office assumes. 

25. As estimated in Susan Dudley and Melinda Warren, "Fiscal Stalemate Reflected in Regulators' Budget: An Analysis of the U S. Budget for Fiscal Years 2011 and 
2012," George Washington University Regulatory Studies Center and Washington University in St. Louis Weidenbaum Center, Regulators' Budget Report No. 33, 
May 11, 2011, at iTttp://wc.mustl.edu/files/wc/2012_Regulators_Budget_2.pdf (.March 1, 2012). 

26. Legislation to require agencies to conduct such periodic review, H.R. 3392, has been introduced in the House by Representative Benjamin Quayie (R-AZ). 
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the U.S. economy and Americans. 
Without decisive steps, the costs 
of red tape will continue to grow, 
and the economy— and average 
Americans— will be the victims." 

— James L. Gattuso is Senior 
Research Fellow in Regulatory Policy, 
and Diane Katz is Research Fellow 
in Regulatory Policy, in the Thomas 
A. Roe Institute for Economic Policy 
Studies at The Heritage Foundation. 
Intern Mary Bidgood greatly assisted 
in the preparation of this report. 


27. This paper is the sixth in an ongoing series of reports measuring trends in regulatory activity. The previous reports are: 0) James L. Gattuso, “Seining in the 
Regulators: How Does President 3ush Measure UpY" Heritage Foundation Backgrounder No. 1801, September 28, 2004, at htlptfwww.heritage.org/Research/ 
Rcgula t'rcn/bg 1901 cf m ; (2) Gatiuso, “Red Tape Rising: Regulatory Trends in the Bush Years, 1 ' Heritage Foundation Backgrounder No. 2116, March 25, 2008, 
at h tlp://vz ww.hcrita gc.org/rcscarch/rcg u I a tion/bg2116. c/m; <3> Gattusa and Stephen A. Keen, ’Red Tape Rising: Regulation in the Obama Era," Heritage 
Foundation Backgrounder No. 2394, updated April 8, 2010, at http://nww.heritage.org/Researck/RefKris/2010/03/Red-Tape-Rhing-Regulation-in-the-0bama- 
Era; (4) Gattuso, Diane Katz, and Keen, “Red Tape Rising: Obama's Torrent of New Regulation," Heritage Foundation Backgrounder No. 2482, October 26, 2010, 
at hUp:/yv/ww.heritQge.org/research/reports/2010/10/red-tape-nsing-obQrnas-torrer)i-af-ne‘/Y-regiftatiori; and (5) Gattuso and Katz, "Red Tape Rising: A 2011 Mid- 
Year Report on Regulation," Heritage Foundation Backgruunder No. 2586, July 25, 2011, at hHp:/ / www.heritage.org/research/reports/20V/07 / ' l od-tope-ris!rig-0- 
20n-mid-yeor-report- 
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Appendix A 

Methodology 

Data on the number and cost 
of regulations are based on rules 
repot led lo Congress by the 
Government. Accountability Office 
(GAO) pursuant to the Congressional 
Review Act of 1996 and available 
from the GAO’s Federal Rules 
Dat abase (http://www.gao.gov/Iegat/ 
congressact/fedrule.html). Rules 
included are those categorized as 
"major.” All such rules appearing in 
the database as of February 29, 201 2, 
are included. Rules adopted before 
that date, but not yet posted in the 
GAO database, are not included. 

Rules that do not limit activity 
or mandate activity by the private 
sector were excluded from the totals 
provided. Thus, for Instance, bud- 
getary rules that set reimbursement 
rates for Medicaid or conditions for 
receipt of agricultural subsidies arc 
excluded. 

The GAO database includes rule- 
makings from all agencies, includ- 
ing independent agencies, such 


as the Federal Communications 
Commission and the Securities 
and F.xchqnge Commission, which 
are not required to submit analy- 
ses to the Office of Management 
and Budget for review. Tf an agency 
did not prepare an analysis, or 
did not quantify costs, no amount 
was included, although the rule 
was included in the count of major 
regulations. 

Cost figures are based on 
Regulatory Impact Analyses con- 
ducted by agencies issuing each rule. 
The agencies’ totals were then adjust- 
ed to constant 2010 dollars using the 
GDP deflator at Areppim’s “Current 
to Real Dollars Converter” (http:// 
stats.areppim.com/calc/catc-usdlrx- 
deflator.php). Adjustments for rules 
adopted in 2009 and 2010 were made 
in July 2011; all others were made in 
February 2012, which result in slight 
variances due to changes In GDP 
estimates. 

Where applicable, a 7 percent dis 
count rate was used. Where a range 


of values was given by an agency, 
costs were based on the most likely 
scenario if so indicated by the agen- 
cy; otherwise the mid- point value 
was used. The date of a rule was 
based, for classification purposes, on 
the date of publication in the Federal 
Register. Rules were attributed to 
particular Administrations based on 
the Federal Register publication date. 

As this study focuses on the cost 
of major regulations, rather than the 
cost -benefit trade-off, no benefits or 
“negative costs" were included. We 
believe that an awareness of the total 
costs of regulation being imposed 
is itself a critical factor in regula- 
tory analysis, in the same way that 
accounting for federal spending is a 
critical factor in expenditure analy- 
sis. Inclusion of a regulation in our 
totals, however, is not meant to indi- 
cate that it is unjustified. For actions 
reducing regulatory burdens, we 
used estimates provided by agencies 
that described the savings to con- 
sumers or society from the action. 
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Appendix B 

Major Rules Increasing Private- Sector Burdens 
January 1, 2011-January 20, 2012 
(All figures in constant 2010 dollars) 


■ January 19, 2011: Employment 
and Training Administration, 
Department of Labor, 

“Wage Methodology for the 
Temporary Non-agrieultural 
Employment H-2B Program.” 
Increased minimum-wage rates 
for foreign workers employed 
under the H-2B visa program. The 
final rule was strongly opposed 
by employers. In a letter to the 
Department of Labor, the U.S. 
Chamber of Commerce wrote: 
“There is nothing In the content 
of the Final Rule that in anyway 
assists...cmploycrs to expand 
their business and increase hir- 
ing. In fact, the effect of the Final 
Rule is exactly the opposite and 
will dramatically drive up costs 
for...employers, in many cases by 
more than 50%, which will end 
up destroying jobs for U.S. work- 
ers.” 28 

Annual Cost: $847.4 million 

■ January 19, 2011: National 
Highway Traffic Safely 
Administration, Department 
of Transportation, “Federal 
Motor Vehicle Safety 
Standards, Ejection 
Mitigation.” Required modifica- 
tion of air bags and window design 
to reduce the possibility of vehicle 
occupants being ejected in a crash. 
New standards will increase the 
average sticker price of cars and 


light trucks by $53 to $200. 

Annual Cost: $511.8 million 

■ January 25, 2011: Securities 
and Exchange Commission, 
“Issuer Review of Assets in 
Offerings of Asset-Backed 
Securities.” Implemented a pro- 
vision of Dodd-Frank requiring 
issuers who register the offer and 
sale of an asset-backed security 
(ABS) to review the assets under- 
lying the ABS. Critics argued that 
the new rule will “only cause the 
market to seize up further, rather 
than get credit flowing again as 
intended.” 29 

(Note: The SEC’s cost figure 
only represents the cost of "out- 
side” professional help, and not 
the estimated 286,016 additional 
work hours necessary to com- 
ply, or three-quarters of the total 
“internal” work required). 

Annual Cost: $8.4 million 

■ January 26, 2011: Securities 
and Exchange Commission, 
“Disclosure for Asset-Backed 
Securities Required by Section 
943 of the Dodd-Frank Wall 
Street Reform and Consumer 
Protection Act.” Required 
securitizers of asset-backed 
securities to disclose fulfilled and 
unfulfilled repurchase requests. 
Adopted concurrently with the 
asseL-backed security rule above. 


Annual Cost: $2.2 million 
Initial Cost: $23 million 

■ February 2, 2011: Securities 
and Exchange Commission, 
“Shareholder Approval of 
Executive Compensation 
and Golden Parachute 
Compensation.” Implemented 
section 951 of Do dd-F rank 
requiring companies to conduct 
a separate shareholder advisory 
vote to approve executive com- 
pensation. Many predict that such 
requirements will make it more 
difficult for U.S. companies to 
recruit and retain executives. 
Annual Cost: $7.8 million 

■ March 21, 2011: Environmental 
Protection Agency, “Standards 
of Performance for New 
Stationary Sources and 
Emission Guidelines for 
Existing Sources: Commercial 
and Industrial Solid Waste 
Incineration Units.” Established 
new standards of performance 
and emission limits for solid waste 
incinerators. A petition to stay 
the rule by a number of industry 
associations noted “substantial 
uncertainty as to the applicability 
of the final rules”; “key elements... 
not supported by the underlying 
data”; and “several of the emis- 
sions standards are so stringent 
that companies predict that no 


28. Letter from Randal K. Johnson and Michael W. Dendas, U.S. Chamber of Commerce, to William L Carlson, U.S. Department of Labor, March. 21, 2011, at http:// 
v/ww.uschanib&.a)m/sites/defauit/fiks/comrnents/US%20Chamber%20H-2B%20Wage%20Phase-ltt%20Comrnernts%2QFinaf%2Q3-21-l].pdf (March 1, 201 2). 

29. Ben Protess, "S.E.C. Approves New Rules for Asset-Backed Securities," Dealbook (.The New York Times), January 20, 2011, at http//dealbookny times. 
com/20'V01/20/s-e-c-approws-nen-ru!es-foT-csset-backed-seairities/ (March 1, 2012). 
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viable means of complying with 
them will be devised .” 30 

Annual Cost: $ 286.2 million 
Initial Cost: $721.7 million 

■ March 21, 2011: Environmental 
Protection Agency, “National 
Emission Standards for 
Hazardous Air Pollutants for 
Major Sources: Industrial, 
Commercial, and Institutional 
Boilers and Process Heaters.” 
Established new emissions stan- 
dards for hundreds of thousands 
of commercial, institutional, and 
industrial boilers. The Council of 
Industrial Boiler Owners pegged 
the total cost of the regulation 

at $14.5 billion. The U.S. Small 
Business Administration warned 
that the rules would cause "sig- 
nificant new regulatory costs” 
for businesses, institutions, and 
municipalities across the country. 
A Commerce Department analy- 
sis reportedly concluded that the 
rules as originally configured 
would cause job losses of 40,000 
to 60,000— much greater than the 
EPA had claimed. 31 
Annual Cost: $1.8 billion 
Initial Cost: $5.2 billion 

■ March 21, 2011: Environmental 
Protection Agency, “National 
Emission Standards for 
Hazardous Air Pollutants 

for Area Sources: Industrial, 
Commercial, and Institutional 


Boilers.” Same as above, but for 
smaller facilities. 

Annual Cost: $546.9 million 

■ March 25, 2011: Equal 
Employment Opportunity 
Commission (EEOC), 
“Regulations to Implement the 
Equal Employment Provisions 
of the Americans with 
Disability Act, As Amended.” 
Expanded the definition of the 
term “disability/ 1 and delin- 
eated the extra accommodations 
that employers must provide to 
disabled employees and custom- 
ers. Critics note that the com- 
mission, for the first time, listed 
specific medical conditions that 
will “virtually always” count as 
covered impairments, thereby 
unilaterally categorizing tens of 
millions of Americans as dis- 
abled. Moreover, the new regula- 
tion treats any impairment— no 
matter how brief in duration— as 
a covered disability. Employment 
attorneys say the changes will 
burden employers with compli- 
ance challenges as well as with lit- 
igation that will inevitably follow 
the EEOC'S expansive approach, 32 
Annual Cost: $121.5 million 

■ April 21, 2011: Office of Energy 
Efficiency and Renewable 
Energy, Department of 
Energy, “Energy Conservation 
Program: Energy Conservation 


Standards for Residential 
Clothes Dryers and Room Air 
Conditioners.” Increased energy 
conservation standards for resi- 
dential clothes dryers and room 
air conditioners. Will raise the 
cost of home appliances. 

Annual Cost: $161.8 million 

■ April 25, 2011: Federal Reserve 
Board, “Truth in Lending.” 

Instituted a higher APR threshold 
for determining whetheT “jumbo” 
mortgage loans secured by a 
first lien on a consumer's prin- 
cipal dwelling are higher-priced 
mortgage loans for which an 
escrow account must be estab- 
lished. According to the Small 
Business Administration’s Office 
of Advocacy, “These burdensome 
changes may lead to small enti- 
ties leaving the mortgage indus- 
try which could have a negative 
impact on the availability of 
mortgages, competition and the 
consumer/’ 33 

Annual Cost: No estimate pro- 
vided by the Federal Reserve 
Board. 

■ June 3, 2011: Office of the 
Secretary, Department of 
the Treasury, “Regulations 
Governing Practice Before 
the Internal Revenue Service.” 
Required IRS certification of tax 
preparers. 

Annual Cost: $47.5 million 


30. Petition to the EPA, April 27, 2011, at http://shopfloorx>rg/wp-conient/uploads/201VO / l/Boiter-MACT-05W!-Administrathiv-5tay-Request-4-27-11-w-Appx.pdf 
(March 1, 2012). 

31. Diane Katz, "EPA's Boiler MACT Rules Still a Threat," Heritage Foundation WcbMcmo No. 32/1, May 25, 2011, at h ttpS/www. hen tag e.org/resea rcb/ 
rcporis/20Pl/OS/cpas-bo\lcr-mact-nilcssti>l-o-ihrcot 

32. Seyfarth Shaw, LLP, "New AOA Regulations Issued: EEOC Rules Mean Virtually Everyone Is Disabled,’' Uncomplicating Management, April 3, 2011, at http:// 
rickdccri.nordpress.ccm/20'iy04/03/new-cdc-regulouons-issiied-eecc-tvles-meQn-Yirtualt/-cvcryonc-is-disabfcd/ (March 1, 2012). 

33. Letter from Winslow Sargeant, chief counsel for advocacy, to The Honorable Jennifer J. Johnson, Federal Reserve, December 23, 2010. at http-^/vf ww.sba.gov/ 
content/ietter-dated-122310-board-governors-federal-reserve-system (March 1, 2012). 
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June 22, 2011: Department 
of Health and Human 
Services, “Required Warnings 
for Cigarette Packages and 
Advertisements.” Required 
stark illustrations of smok- 
ing risks to be displayed on 
cigarette packages and in ciga- 
rette advertisements. l-Iowever, 
Judge Richard Leon of the U.S. 
District Court for the District of 
Columbia ruled in February that 
the mandate violates the First 
Amendment, finding that the 
required images constitute direct 
advocacy to not buy the product 
rather than warnings that inform 
consumers about the effects of 
smoking. 34 
Annual Cost: None 
Initial Cost: $342.7 million 

June 27, 2011: Office of Energy 
Efficiency and Renewable 
Energy, Department of 
Energy, “Energy Conservation 
Program: Energy Conservation 
Standards for Residential 
Furnaces and Residential 
Central Air Conditioners and 
Heat Pumps.” Set more strin- 
gent efficiency standards for 
home heating and tooling appli- 
ances. The regulation is expected 
to drive up the price of heating 
and air conditioning equipment. 
Although the Energy Department 
claims that these costs will be 
offset by lower utility bills, oth- 
ers disagree. According to the 
Air Conditioning Contractors 
Association, "DOE has created a 


new regulatory scheme that is ripe 
for abuse without fully consider- 
ing the costs of compliance or the 
exposure to problems.” 95 

Annual Cost: $657.5 million 

■ Juno 30, 2011: Department 
of Housing and Urban 
Development, “SAFE Mortgage 
Licensing Act: Minimum 
Licensing Standards and 
Oversight Responsibilities.” 

Set minimum standards for state 
licensing and registration of 
residential mortgage loan origina- 
tors and requirements for oper- 
ating the Nationwide Mortgage 
Licensing System and Registry. 
Annual Cost: $377.1 million 
(Cost estimate assumes no state 
regulation; the incremental 

cost will be lower for companies 
operating under state regulation. 
The full amount is counted here 
because the regulation establishes 
a cost floor). 

■ July 8, 2011: Department of 
Health and Human Services, 
“Administrative Simplification: 
Adoption of Operating Rules 
for Eligibility for a Health Plan 
and Health Care Claim Status 
Transactions.” As required by 
Ohamacare, established operat- 
ing standards for the health care 
industry to facilitate electronic 
transactions. 

Annual Cost: $547.5 million 

■ July 19, 2011: Securities and 
Exchange Commission, “Rules 


Implementing Amendments to 
the Investment Advisers Act of 
1940.” As called for under Dodd- 
Frank, expanded the registration 
threshold for investment advisers, 
required advisers to hedge funds, 
and increased reporting require- 
ments for investment advisers. 
Annual Cost: $0.9 million 
Initial Cost: $49.1 million 

■ July 20, 2011: Federal 
Reserve Board, “Debit Card 
Interchange Fees and Routing.” 

Imposed price controls on the fees 
banks may charge to process deb- 
it-card transactions, as authorized 
under Dodd-Frank. Banking 
industry claims that losses of S6.6 
billion annually will force can- 
cellation of rewards programs, 
higher fees on checking accounts, 
and annual fees for credit cards. 36 
Annual Cost: No estimate pro- 
vided by the Federal Reserve 
Board. 

■ August. 3, 2011: Securities and 
Exchange Commission, “Large 
Trader Reporting.” Required 
large traders to register with the 
SEC, and to comply with new r 
reporting and record-keeping 
requirements. Aimed at prevent- 
ing “flash crashes” of the stock 
markets, such as that occurring in 
May 2010. There was “significant 
opposition” to this rule, based on 
the cost and the effect on foreign 
competition. 37 

Annual Cost: $18 million 
Initial Cost: $37 million 


34. R. J. Reynolds Tobacco Co. v, FDA, F. Sepp 2d (□. O.C. 2012). 

35. “Comments of the Air Conditioning Contractors of America (ACCA) on the Energy Conservation Standards for Residential Turnaccs and Residential Central Air 
Conditioners and Heat Pumps," U.5. Department of Energy. Docket No. EERE-20U-BT-5TD-00TI at https://www. acca.o rg/Fik s/?id-788 (March 1, 2012). 

36. KaU, ' Here Comes the Durbin Tax." 

37. Nina Mehta, “Cloak Comes Off Biggest Stock Traders in SEC Monitoring Mandate," Bloomberg, August 18, 2011, at h ttp://ww#. bloombcrg. com/n c ws/20 ) 7 • OS - 
18/ciook-comss-off-b!ggest-stock-traders-in-5ec-monitoring-mandate.html (March i, 2012). 
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■ August 8, 2011: Environmental 
Protection Agency, “Federal 
Implementation Plans: 
Interstate Transport of 

Fine Particulate Matter and 
Ozone and Correction of SIP 
Approvals.” Mandated 27 east- 
ern, midwestern, and southern 
states to achieve more stringent 
emissions reductions from power 
plants. The rule has been chal- 
lenged by Texas as threatening the 
reliability of the electrical supply. 
Annual Cost: $846.8 million 

■ August 80, 2011: National 
Labor Relations Board, 
“Notification of Employee 
Rights LTnder the National 
Labor Relations Act [NLRA].” 
Required employers to post 
notices informing employees of 
their rights under the NLRA, and 
established the size, form, and 
content of the notice. The U.S. 
Chamber of Commerce has filed 
a lawsuit alleging that the regu- 
lation violates federal labor and 
regulatory laws, as well as the 
First Amendment. 38 

Annual Cost: No estimate pro- 
vided by the NLRB. 

Initial Cost: $378.4 million 

■ September 1, 2011: Commodity 
Futures Trading Commission, 
“Swap Data Repositories: 
Registration Standards, 

Duties and Core Principles.” 
Established registration require- 
ments and other obligations for 
registered swap data repositories, 
as called for under Dodd-Frank. 


Annual Cost; $60.8 million 

(This figure reflects only partial 
costs. Commission officials say 
they are unable to estimate the 
cost accurately “given existing 
technologies, the current state of 
the swaps market and the poten- 
tial growth in the future.”) 

Initial Cost: $118 million 

■ September 15, 2011: 

National Highway Traffic 
Safety Administration, 
Environmental Protection 
Agency and Department of 
Transportation, “Greenhouse 
Gas Emissions Standards and 
Fuel Efficiency Standards 
for Medium- and Heavy-Duty 
Engines und Vehicles.” Set fuel- 
efficiency and emissions stan- 
dards for combination tractors, 
heavy-duty pickups and vans, and 
vocational vehicles. The regula- 
tion is expected to drive up prices 
for trucks by as much as $6,000, 
with the added burden falling 
heavily on small, independent 
owner-operators. 35 ’ 

Annual Cost: $606,9 million 

■ September 15, 2011: 
Department of Energy, 

“Energy Conservation 
Program: Energy Conservation 
Standards for Residential 
Refrigerators, Refrigerator- 
Freezers, and Freezers.” Set 
more stringent energy-efficiency 
standards for appliances. The 
Department of Energy claims that 
the greater efficiency will save 
consumers money. But critics 


say the added costs may dissuade 
consumers from purchasing new 
appliances, and that it is not the 
proper role of government to dic- 
tate supposed energy savings for 
consumers that consumers do not 
bother to capture themselves. 40 
Annual Cost: $1.4 billion 

■ November 8, 2011: 

Commodity Futures Trading 
Commission, “Derivatives 
Clearing Organization 
General Provisions and Core 
Principles.” Among other things, 
established regulatory stan- 
dards for financial resources; 
participant and product eligibil- 
ity; risk management; settlement 
procedures; treatment of funds; 
default rules and procedures; rule 
enforcement; system safeguards; 
reporting; recordkeeping; public 
information; information sharing; 
antitrust considerations; and 
legal risk. 

Annual Cost: $5.7 million (This 
figure reflects only reporting costs. 
No other cost estimate provided 
by the commission.) 

■ November 8, 2011; Consumer 
Product Safety Commission, 
“Testing and Labeling 
Pertaining to Product 
Certification.” Established 
standards for certification, testing, 
and labeling of children’s 
products. 

Annual Cost; $192,9 million 

(This figure refers only to “record- 
keeping.” The actual testing costs 
are estimated as $4.7 million 


38. News release, "U.S. Chamber Sues NLRB to Block Notification Rule," U.S. Chamber of Commerce, September 20, 2011, at h t tp:// w w tv. usefteni fcer cc m/press/ 
reieases/us-chamber -sues-- nlrb-bbck notification-rule (March 1, 2012). 

39. “New Emissions Rule to Drive Truck Prices Higher," Truckers News, August 9, 2011, at h ttp://vz wwtru cirersn e ws. com/n ew-cmissions-rutc-to-driwtruck-p rices - 

higher/ (March 1, 2012). 

AO. “Energy Conservation Standards for Residential Refrigerators," Me rcatus Center, George Mason University, Regulatory Repori Card, September 27, 2010, at 
http://irercatus.org/seorch/cipachesolr_seciKh/residentkit%20refrigerator (March 1, 2012). 
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per year for each large manu- 
facturer; $467,015 per year for 
each small manufacturer; and 
$6,222 per year for a small-batch 
manufacturer.) 

■ November 14, 2011: 

Department of Energy, 

“Energy’ Conseiwation 
Standards for Fluorescent 
Lamp Ballasts.” Established 
energy- efficiency standards and 
testing and labeling requirements 
for fluorescent lamp b alias ts. As 
with other energy conservation 
standards, critics contend that the 
touted energy savings are overly 
optimistic and that it is not the 
proper role of government to dic- 
tate energy savings for consumers. 
Annual Cost: $363 million 

■ November 16, 2011: Securities 
and Exchange Commission, 

“Reporting by Investment 
Advisers to Private Funds 
and Certain Commodity Pool 
Operators and Commodity 
Trading Advisors on Form PF.” 
Required investment advisers reg- 
istered with the SEC that advise 
one or more funds and have at 
least S150 million in private-fund 
assets under management to com- 
ply with filing and record-keeping 
requirements. 

Annual Cost: $59.3 million 
Initial Cost: $58.8 million 

■ November 18, 2011: Commodity 
Futures Trailing Commission 
(CFTC), “Position Limits for 
Futures and Swaps.” Under 
Dodd-Frank, established fed- 
eral position limits and limit 


formulas for 28 physical commod- 
ity futures and option contracts 
and physical commodity swaps 
that are economically equivalent 
to such contracts. This regulation 
was intended to stop excessive 
speculation in futures markets, 
but critics question whether spec- 
ulation is a problem. According 
to Democratic CFTC member 
Michael Dunn, the regulation 
“may actually make It more dif- 
ficult for farmers, producers and 
manufacturers to hedge the risks 
they take in order to provide the 
public with milk, bread and gas.' 1 * 1 
Annual Cost: $96.4 million 
Initial Cost: $4.1 million 

■ December 19, 2011: Commodity 
Futures Trading Commission, 
“Investment of Customer 
Funds and Funds Held in 

an Account for Foreign 
Futures and Foreign Options 
Transactions.” Amended CFTC 
regulations on investment of cus- 
tomer-segregated funds and oth- 
ers related to permitted invest- 
ments, liquidity requirements, 
removal of rating requirements, 
and expansion of concentration 
limits. 

Annual Cost: No estimate pro- 
vided by the CFTC. 

■ December 27, 2011: Federal 
Motor Carrier Safety' 
Administration, Department 
of Transportation, “Hours of 
Service of Drivers.” Revised 
the hours of service regulations 
to limit the use of the 34-hour 
restart provision to once every 
168 hours, and required that 


anyone using the 34-hour restart 
provision have as part of the 
restart two periods that include 
1 a.m. to 5 a.m. The American 
Trucking Associations lias filed 
suit in federal court to overturn 
the rule, arguing that even [the 
DOT's] "own analyses show that 
even when they overstate the 
safety benefits of these changes, 
the costs created by their rule still 
outweigh those benefits' 112 
Annual Cost: $470 million 

p December 29, 2011: Securities 
and Exchange Commission, 
“Net Worth Standard for 
Accredited Investors.” As 

required by Dodd-Frank, 
amended the accredited investor 
standards to define “accredited 
investor’' to exclude the value of 
a person’s primary residence on 
the basis of having a net worth in 
excess of $1 million. Other techni- 
cal amendments. 

Annual Cost: No estimate pro- 
vided by the SEC. 

■ January 9, 2012: Commodity 
Futures Trading Commission, 
“Real-Time Public Reporting 
of Swap Transaction Data.” As 

required by Dodd-Frank, estab- 
lished standards and require- 
ments for real-time reporting and 
public availability of swap trans- 
action and pricing data. 

Annual Cost: No figures pro- 
vided by the CFTC. 

p January 10, 2012: Office of 
the Secretary, Department of 
Health and Human Services, 
“Administrative Simplification: 


41. Asjylyn Lodar and Silla Brush, "Top U.S. Regulator Approves Nov/ Limit on Commodity Speculation in 3-2 Vote.' 1 Bloomberg, October 18, 2011, at http//www. 
bloomb3rg.com/news/20n 10m/cftcvoteS'3-2't0'appro/e-new- hmits-on-cornmodity-specuktionJilmi (March 1, 2012). 

42. William B. Cassidy, "ATA Takes Anti-Fatigue Driver Work Rule to Court," The Journal of Commerce, February 14, 2012, at http://www.joc.com/reguhtion/ata- 
t 3<ccs- anti-fatiguc-dmcr- wark-rulc-caurt (March 1, 2012). 
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Adoption of Standards for 
Health Care Electronic Funds 
Transfers and Remittance 
Advice.” As required by President 
Obama’s health care legislation, 
established adoption of standards 
for electronic funds transfers. 
Annual Cost: $33 million 

■ January 13, 2012: Commodity 
Futures Trading Commission, 
“Swap Data Recordkeeping and 
Reporting Requirements.” As 

called for under Dodd-Frank, the 
rule instituted recordkeeping and 
reporting requirements for swap 
data repositories, derivatives- 
clearing organizations, designated 
contract markets, swap execu- 
tion facilities, swap dealers, major 
swap participants, and swap coun- 
terparties who are neither swap 
dealers nor major swap partici- 
pants. 

Annual Cost: $1.1 billion 
Initial Cost: $2.5 billion 
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Major Rides Decreasing Regulatory Burdens on the Private Sector 
January 1, 2011-January 20, 2012 
(All figures in constant 2010 dollars) 


■ April 18, 2011: Environmental 
Protection Agency, “Oil 
Pollution Prevention; Spill 
Prevention, Control, and 
Countermeasure (SPCC) Rule- 
Amendments for Milk and Milk 
Product Containers.” Exempted 
all milk and milk product con- 
tainers and associated piping and 
appurtenances from spill preven- 
tion and control requirements. 
Annual Savings: $147.68 
million 

■ June 29, 2011: Securities 
and Exchange Commission, 

“Family Offices.” Under Dodd- 
Frank, excluded family offices 
from definition of investment 
advisers and redefined family 
offices for the purposes of that 
exclusion. 

Annual Savings: No figures pro- 
vided by the SEC. 

■ July 20, 2011: Federal 
Reserve Board, “Debit Card 
Interchange Fees and Routing.” 

Allowed a debit-card issuer to 
receive an adjustment of 1 cent to 
its interchange transaction fee if 
the issuer develops, implements, 
and updates policies and pro- 
cedures to identify and prevent 
fraudulent electronic debit trans- 
actions. Adopted concurrently 
with underlying price control 
rules on interchange fees. 

Annual Savings: No figures pro- 
vided by the Federal Reserve 
Board. 


■ August 18, 2011: Department of 
Homeland Security, “Air Cargo 
Screening.” Removed third-par- 
ty validations of cargo screening 
programs in favor of TSA conduct- 
ing all assessments for cargo- 
screening certification. 

Annual Savings: $68.65 million 

■ October 25, 2011: Department 
of Labor, “Investment 
Advice— Participants and 
Beneficiaries.” Largely con- 
firmed exemption to limits on the 
provision of investment advice 
to participants and beneficiaries 
in individual accounts, such as 
401(k) plans. 

Annual Savings: None 
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Barack Obama 
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DECEMBER Barack Obama trumpeted a new standard for mercury 
emissions from power plants. The rule, he boasted, would prevent 
thousands of premature deaths, heart attacks and asthma cases. The 
Environmental Protection Agency (EPA) reckoned these benefits were 
worth up to $90 billion a year, far above their $10 billion-a-year cost. 
Mr Obama took a swipe at past administrations for not Implementing 
this "common-sense, cost-effective standard". 

A casual listener would have assumed that all these benefits came from 
reduced mercury. In fact, reduced mercury explained none of the 
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purported future reduction in deaths, heart attacks and asthma, and 
less than 0.01% of the monetary benefits. Instead, almost all the 
benefits came from concomitant reductions in a pollutant that was not 
the principal target of the rule: namely, fine particles. 

The minutiae of how regulators calculate benefits may seem arcane, 
but matters a lot. When businesses complain that Mr Obama has 
burdened them with costly new rules, his advisers respond that those 
costs are more than justified by even higher benefits. His Office of 
Information and Regulatory Affairs (OIRA), which vets the red tape 
spewing out of the federal apparatus, reckons the "net benefit" of the 
rules passed in 2009-10 Is greater than in the first two years of the 
administrations of either George Bush junior or Bill Clinton. 

But those calculations have been criticised for resting on assumptions 
that yield higher benefits and lower costs. One of these assumptions Is 
the generous use of ancillary benefits, or "co-benefits", such as 
reductions in fine particles as a result of a rule targeting mercury. 

Mr Obama's advisers note that co-benefits have long been Included In 
regulatory cost-benefit analysis. The logic is sound. For Instance, 
someone may cycle to work principally to save money on fuel, parking 
or bus fares, but also to get more exercise. Both sorts of benefit should 
be counted. 


The controversy arises from the 
overwhelming role that co-benefits play 
in assessing Mr Obama's rule-making. 
Fully two-thirds of the benefits of 
economically significant final rules 
reviewed by OIRA in 2010 were thanks 
to reductions in fine particles brought 
about by regulations that were actually 
aimed at something else, according to 
Susan Dudley of George Washington 
University, who served in OIRA under 
George Bush (see chart). That is double 
the share of co-benefits reported in Mr 
Bush's last year in office in 2008. 
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transparent and efficient to target them directly. As it happens, federal 
standards for fine-particle concentrations already exist. But the EPA 
routinely claims additional benefits from reducing those concentrations 
well below levels the current law considers safe. That is dubious: a lack 
of data makes it much harder to know the effects of such low 
concentrations. 

Another criticism of the Obama administration's approach is its heavy 
reliance on "private benefits". Economists typically justify regulation 
when private market participants, such as buyers and sellers of 
electricity, generate costs— such as pollution— that the rest of society 
has to bear. But fuel and energy-efficiency regulations are now being 
justified not by such social benefits, but by private benefits like reduced 
spending on fuel and electricity. 

Private benefits have long been used in cost-benefit analysis but Ms 
Dudley's data show that, like co-benefits, their importance has grown 
dramatically under Mr Obama. Ted Gayer of the Brookings Institution 
notes that private benefits such as reduced fuel consumption and 
shorter refuelling times account for 90% of the $388 billion in lifetime 
benefits claimed for last year's new fuel-economy standards for cars 
and light trucks. They also account for 92% and 70% of the benefits of 
new energy-efficiency standards for washing machines and refrigerators 
respectively. 

The values placed on such private benefits are highly suspect. If 
consumers were really better off with more efficient cars or appliances, 
they would buy them without a prod from government. The fact that 
they don't means they put little value on money saved in the future, or 
simply prefer other features more. Mr Obama's OIRA notes that a 
growing body of research argues that consumers don't always make 
rational choices; Mr Gayer counters that regulators do not make 
appropriate use of that research in their calculations. 

Under Mr Obama, rule-makers' assumptions not only enhance the 
benefits of rules but also reduce the costs. John Graham of Indiana 
University, who ran OIRA under Mr Bush, cites the new fuel-economy 
standards as an example. They assume that electric cars have no 
carbon emissions, although the electricity they use probably came from 
coal. They also assume less of a "rebound effect"— the tendency of 
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people to drive more when their cars get better mileage— than was the 
case under Mr Bush. 

Mr Bush's administration was sometimes accused of the opposite bias: 
understating benefits and overstating costs. At one point his EPA 
considered assigning a lower value to reducing the risk of death for 
elderly people since they had fewer years left to live; it eventually 
backed down. Mr Obama's EPA has considered raising the value of 
cutting the risk of death by cancer on the ground that it is a more 
horrifying way to die than others. 

More consistent cost-benefit analysis would reduce such controversies. 
Michael Greenstone of the Hamilton Project, a liberal-leaning research 
group, thinks that could be done through the creation of a non-partisan 
congressional oversight body using the best evidence available to vet 
regulations, much as the Congressional Budget Office vets fiscal policy. 
It would also re-evaluate old regulations to see if the original analysis 
behind them was still valid. Rule-making would still require judgment, 
but it would be less subject to the whims of the people in power. 

from the print edition | Finance and economics 
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Over-regulated America 

The home of laissez-faire is being suffocated by excessive 
and badly written regulation 
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AMERICANS love to laugh at ridiculous regulations. A Florida law 
requires vending-machine labels to urge the public to file a report if the 
label is not there. The Federal Railroad Administration insists that all 
trains must be painted with an "F" at the front, so you can tell which 
end is which. Bureaucratic busybodies in Bethesda, Maryland, have shut 
down children’s lemonade stands because the enterprising young 
moppets did not have trading licences. The list goes hilariously on. 

But red tape in America is no laughing matter. The problem is not the 
rules that are self-evidently absurd. It Is the ones that sound 
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reasonable on their own but impose a huge burden collectively. 

America is meant to be the home of laissez-faire. Unlike Europeans, 
whose lives have long been circumscribed by meddling governments 
and diktats from Brussels, Americans are supposed to be free to 
choose, for better or for worse. Yet for some time America has been 
straying from this ideal. 

Consider the Dodd-Frank law of 2010. Its aim was noble: to prevent 
another financial crisis. Its strategy was sensible, too: improve 
transparency, stop banks from taking excessive risks, prevent abusive 
financial practices and end "too big to fail" by authorising regulators to 
seize any big, tottering financial firm and wind it down. This newspaper 
supported these goals at the time, and we still do. But Dodd-Frank is 
far too complex, and becoming more so. At 848 pages, it is 23 times 
longer than Glass-Steagall, the reform that followed the Wall Street 
crash of 1929. Worse, every other page demands that regulators fill in 
further detail. Some of these clarifications are hundreds of pages long, 
lust one bit, the "Volcker rule", which aims to curb risky proprietary 
trading by banks, includes 383 questions that break down into 1,420 
subquestions. 

Hardly anyone has actually read Dodd-Frank, besides the Chinese 
government and our correspondent in New York (see article 
(http://www.economist.com/node/21547784) ). Those who have 
struggle to make sense of it, not least because so much detail has yet 
to be filled in: of the 400 rules it mandates, only 93 have been 
finalised. So financial firms in America must prepare to comply with a 
law that is partly unintelligible and partly unknowable. 

Flaming water-skis 

Dodd-Frank is part of a wider trend. Governments of both parties keep 
adding stacks of rules, few of which are ever rescinded. Republicans 
write rules to thwart terrorists, which make flying in America an ordeal 
and prompt legions of brainy migrants to move to Canada instead. 
Democrats write rules to expand the welfare state. Barack Obama's 
health-care reform of 2010 had many virtues, especially its attempt to 
make health insurance universal. But it does little to reduce the 
system's staggering and increasing complexity. Every hour spent 
treating a patient in America creates at least 30 minutes of paperwork. 
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and often a whole hour. Next year the number of federally mandated 
categories of illness and injury for which hospitals may claim 
reimbursement will rise from 18,000 to 140,000. There are nine codes 
relating to injuries caused by parrots, and three relating to burns from 
flaming water-skis. 

Two forces make American laws too complex. One is hubris. Many 
lawmakers seem to believe that they can lay down rules to govern 
every eventuality. Examples range from the merely annoying (eg, a 
proposed code for nurseries in Colorado that specifies how many 
crayons each box must contain) to the delusional (eg, the conceit of 
Dodd-Frank that you can anticipate and ban every nasty trick financiers 
will dream up in the future). Far from preventing abuses, complexity 
creates loopholes that the shrewd can abuse with impunity. 

The other force that makes American laws complex is lobbying. The 
government's drive to micromanage so many activities creates a huge 
incentive for interest groups to push for special favours. When a bill is 
hundreds of pages long, it is not hard for congressmen to slip in 
clauses that benefit their chums and campaign donors. The health-care 
bill included tons of favours for the pushy. Congress's last, failed 
attempt to regulate greenhouse gases was even worse. 

Complexity costs money. Sarbanes-Oxley, a law aimed at preventing 
Enron-style frauds, has made it so difficult to list shares on an 
American stockmarket that firms increasingly look elsewhere or stay 
private. America's share of initial public offerings fell from 67% in 2002 
(when Sarbox passed) to 16% last year, despite some benign tweaks to 
the law. A study for the Small Business Administration, a government 
body, found that regulations in general add $10,585 in costs per 
employee. It's a wonder the jobless rate isn't even higher than it is. 

A plea for simplicity 

Democrats pay lip service to the need to slim the rulebook— Mr 
Obama's regulations tsar is supposed to ensure that new rules are 
cost-effective. But the administration has a bias towards overstating 
benefits and underestimating costs (see article 
(http://www.economist.com/node/21547772) ). Republicans bluster 
that they will repeal Obamacare and Dodd-Frank and abolish whole 
government agencies, but give only a sketchy idea of what should 
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replace them. 

America needs a smarter approach to regulation. First, all important 
rules should be subjected to cost-benefit analysis by an independent 
watchdog. The results should be made public before the rule is enacted. 
All big regulations should also come with sunset clauses, so that they 
expire after, say, ten years unless Congress explicitly re-authorises 
them. 

More important, rules need to be much simpler. When regulators try to 
write an all-purpose instruction manual, the truly important dos and 
don'ts are lost in an ocean of verbiage. Far better to lay down broad 
goals and prescribe only what is strictly necessary to achieve them. 
Legislators should pass simple rules, and leave regulators to enforce 
them. 

Would this hand too much power to unelected bureaucrats? Not if they 
are made more accountable. Unreasonable judgments should be subject 
to swift appeal. Regulators who make bad decisions should be easily 
sackable. None of this will resolve the inevitable difficulties of 
regulating a complex modern society. But it would mitigate a real 
danger: that regulation may crush the life out of America's economy. 

from the print edition | Leaders 
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Tangled up in green tape 

The EPA, Congress, activists, the courts and power 
companies themselves all share the blame for the chaotic 
nature of environmental regulation in America 

Feb 18th 2012 | WASHINGTON, DC | from the print edition 



engineers responsible for keeping America's coal-fired power plants up 
to standard. Late last year a court halted the adoption of new 
regulations on interstate air pollution that would have affected lots of 
them— just two days before they were due to go into force. The 
suspended regulations, in turn, were themselves a replacement for an 
earlier set of rules which had been thrown out by the courts in 2008. 
The older lot have now been temporarily reinstated, while the court 
hears various challenges to the new ones. What the outcome will be is 
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anyone's guess. 

Similar chaos surrounds another set of rules, these ones governing 
ozone, which will also affect lots of power plants. In 2010 the 
Environmental Protection Agency (EPA) proposed tightening restrictions 
on ozone— a surprise in itself, since the rules were not due for review 
until 2013. Late last year the White House overruled the EPA, and 
junked the new rules. Since the previous set, dating to 2008, had never 
been implemented, a standard first adopted in 1997 still applies. But 
environmentalists have sued to put a fiercer one into force. Whatever 
happens, the Clean Air Act obliges the EPA to reopen the whole subject 
again next year. 

Last year the EPA also issued rules on mercury and soot from power 
plants. In theory that marked the culmination of a decades-long, 
on-again-off-again process first initiated by amendments to the Clean 
Air Act in 1990— although further lawsuits seem inevitable. Also in the 
pipeline are restrictions on emissions of greenhouse gases, new rules 
regarding cooling water and the possible declaration of coal ash as 
hazardous waste, from which a stream of new requirements would flow. 

Confused? So are the power generators. Conforming to these rules 
often involves installing new kit or changing the way plants are run, 
and on occasion shutting them down altogether. That is expensive, 
utilities complain. The EPA itself estimates that meeting the new 
mercury standards will cost businesses $10 billion a year. Electricity 
prices, it reckons, will initially rise by 3% a year as a result. It puts the 
cost of the interstate air pollution rule at $2.4 billion a year, and of the 
ozone rule (if it is ever implemented) at $20 billion a year at least. 
Industry groups, naturally, have far higher estimates of the costs. 

Perhaps even worse, from the utilities' point of view, is the 
unpredictable and inconclusive manner in which rules are proposed, 
modified, rescinded and reinstated by the bureaucracy and the courts. 
This can make investment in pollution-control gear, let alone new 
power plants, an especially risky business. Ralph Izzo, the boss of 
PSEG, a big power-provider, describes how his firm lost millions in the 
1990s building natural-gas plants that were not in the end needed, in 
part because some of the EPA's standards ended up more lenient than 
originally anticipated. 
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The EPA retorts that the benefits of all these regulations, largely in the 
form of diseases and deaths averted, far outweigh the costs, at least by 
its reckoning. Others question both the inclusion in its sums of ancillary 
benefits, such as the reduction in fine particles that will accompany cuts 
in mercury emissions, and the value it assigns to improved public 
health (see article (http://www.econonriist.com/node/2l547772) ). 
Moreover, the EPA did not dream up the seemingly haphazard process 
by which most of these rules are formulated and applied: that is 
dictated by the Clean Air Act, which was approved by Congress in 1970 
and updated in 1990, both times with strong bipartisan support. 

That bipartisanship has since evaporated. Republicans in Congress now 
argue that many of the EPA's standards are too onerous for businesses 
and have introduced legislation to rescind some of them. Newt 
Gingrich, one of the Republican candidates for president, thinks the EPA 
is so anti-business as to be beyond repair. He wants to abolish the 
entire agency and start again. Business lobbying groups are only 
slightly less vehement in their criticism. The American Chamber of 
Commerce, for example, routinely denounces EPA regulations as 
"job-killing". 

Barack Obama and his underlings seem acutely sensitive to this charge, 
and have made several attempts to limit the toll of new regulations on 
business. In the face of widespread complaints, they withdrew not only 
the EPA's more exacting ozone standards but also its proposed 
restrictions on emissions from industrial boilers. They have twisted the 
Clean Air Act to exempt all but the biggest sources from the coming 
curbs on greenhouse gases, and have delayed issuing rules even for 
them, adding to the confusion. When they have pressed ahead with 
new regulations, they have tried to be flexible, providing for an 
extended grace period to meet the mercury standards, for example, and 
preserving a trading scheme for interstate air pollution despite hostility 
from the courts. 

The courts, in fact, are the source of the worst uncertainty surrounding 
environmental regulation. They have repeatedly forced the EPA to 
revise its rules, rejecting decisions reached under both Mr Obama and 
his predecessors. It is now assumed, says Kyle Danish of Van Ness 
Feldman, a law firm, that any important rule issued by the EPA will 
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prompt multiple legal challenges. It does not help that the Clean Air Act 
does not allow the cost of pollution controls to be taken into account 
when setting certain standards. Nor is it really designed to handle so 
pervasive and subtle a pollutant as carbon dioxide— a flaw the Obama 
administration readily concedes. 

There seems little hope of updating the Clean Air Act amid the current 
shouting match about environmental regulation, however, and utilities 
are far from unanimous about its deficiencies. Mr Izzo, of PSEG, argues 
that the EPA's standards are scientifically grounded, and that to water 
them down would be to penalise responsible firms like his which have 
gone ahead and made the necessary investments. Moreover, it is not 
clear whether the EPA's critics really would like to see a more 
predictable rule-making process. Many of the utilities that complain 
most vociferously about the uncertainty involved actually contribute 
mightily to it by backing endless legal challenges to new regulations. 
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Deleting regulations 

Of Sunstein and sunsets 

Many barriers impede regulatory reform. The poor quality 
of the laws Congress produces is among the biggest 

Feb 18tb 2012 | NEW YORK | from the print edition 

CHEERS greeted Barack Obama's hiring 
of Cass Sunstein away from the 
University of Chicago. Mr Sunstein, a 
lawyer, now head of the Office of 
Information and Regulatory Affairs, is in 
charge of lifting the heavy hand of 
regulation from America's economy. 

Known for his clever economics, Mr 
Sunstein favours a "libertarian 
paternalism"; policies that nudge, but 
do not force, people to do the right 
things. For example, making people opt 
out instead of opting in to pension plans 
makes many more sign up, to their 
benefit. And Mr Sunstein has been 
involved in redesigning dietary 
recommendations and fuel-efficiency 
stickers for cars, making formerly 
confusing information more useful. 

Mr Sunstein is now in charge of overseeing a year-old executive order 
from Mr Obama telling every agency to slim its rule book. Mr Sunstein 
says every one has complied, with 580 proposals received from the 



The ousy nudgemeister 


ion 


fi/l 4/3011 2:091*1 




186 


Deleting regulations: Of Sunslcinand sunsets | Hie Economist 


lmp://www.cconoimsLcoiiViiodc/21547799/prinl 


departments under his purview. (Independent agencies like the 
Securities and Exchange Commission are not among them.) And he 
says real savings are on the way. Lifting a requirement for states to 
require pollution vapour-recovery systems will save $400m in five 
years. Making it easier for doctors and hospitals to participate in the 
Medicare programme for the elderly will save $5 billion. He adds that 
agencies have responded not grudgingly (the old stereotype of 
bureaucrats loth to surrender cash or power), but eagerly. 

But the Obama administration has added to the rule book at the same 
time as it is trimming. And many of the rules are big: 194 of them, 
each with an economic impact (not necessarily a net cost) of $100m or 
more, have been published in the Federal Register. In George Bush's 
first three years, 141 hit the books. Even if most have more benefits 
than costs, as the agencies' economists calculate, the scope of 
regulation is not shrinking. The overall cost of regulation is unknown, 
and measurement controversial. One study for the Small Business 
Administration found that regulation cost $1.75 trillion a year in 2008, 
though many object to the analysis. It relies on a methodology, 
invented at the World Bank, which one of the bank's researchers says 
was misused, and Mr Sunstein dismisses it as "an urban myth". 

Meanwhile, the executive agencies are accused of minimising costs by 
counting only hours spent on paperwork or money spent on kit to 
comply with regulation. The real costs may be found in the hard-to- 
calculate perversion of behaviour that over-regulation causes. At the 
same time, the benefits tallied up by regulators may be overvalued (see 
article (http://www.economist.com/node/21547772) ). The agencies 
calculate their own numbers, using their own methodologies. But what 
no one doubts is that compliance with the ever-expanding rule book is 
wearisome and hard. 

Furthermore, the politics of removing regulations is harrowing. Each 
removal must go through the same cumbersome process it took to put 
the regulation in place: comment periods, internal reviews and constant 
behind-the-scenes lobbying. Ironically, regulated industries may 
actually not want regulations removed. They have sunk costs into 
compliance, and do not want those costs taken away to the benefit of 
upstart competitors. 
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Many proposals are floated to deal with this last problem. One, 
supported by the Republican candidate Mitt Romney, is to remove one 
regulation for each new one that is proposed. A second idea is to create 
a truly independent scorer for regulatory costs and benefits, modelled 
on the widely respected Congressional Budget Office. A third is to 
create a board of outside grandees to help break political deadlocks, 
like the Base Realignment and Closure commission, which was able to 
prod Congress to shut down military bases. And yet another is creating 
a full-time advocate for regulatory rollback: one state, Kansas, has 
created an "Office of the Repealer", which aggregates complaints and 
suggests repeals to the governor and legislature. Lastly, automatic 
"sunsets" of laws have their fans, though Congress could mindlessly 
reauthorise laws gathered up in omnibus bills (and a bitterly divided 
Congress might allow good laws to lapse). 

Finally, one bad idea is the REINS bill. Passed by the House, it would 
involve Congress more heavily in rule-making. If there is a body worse 
than the executive agencies at this kind of thing, it is Congress. A 1999 
study by the OECD found that poorly written laws, not subsequent 
rule-writing, were at the heart of America's regulatory woes. (No one 
has been foolish enough to suggest that Congress has become wiser 
since then.) Jim Cooper, a Democratic House member from Tennessee, 
says of his colleagues: "People vote on things they have not read, do 
not have the time to read, and cannot read." He further despairs of the 
power of special interests to bend Congress's will: "There is a pimento 
lobby," he says of those who fight for the interests of those who grow 
the small red peppers served inside olives. "You do not want to cross 
the pimento people." In such an environment, getting things undone is 
at least as hard as getting them done, and perhaps harder still. 
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FEULNER: Red ink on the rise 

Obama still drowning business in ocean of rules 
By Ed Feulner 


The Washington Tunes 
Monday, March 12, 2012 

When it comes to regulations, President Obama's message to his conservative critics seems to be; 
Message received. Early last year, he vowed to crack down on overzealous rule-making, noting that 
the "rules have gotten out of balance" and "have had a chilling effect on growth and jobs." He's right - 
they have. 

But actions speak louder than words, don't they? Regardless of how tough the president may talk on 
regulation, his administration has enacted far more major regulations - and significantly more 
expensive ones - over the first three years of his presidency than the George W. Bush administration 
enacted during its first three years. 

This runs counter to what we've heard from the president's apologists. Over the past several months, 
they've been bragging about his rule-making record. As the president himself said during his most 
recent State of the Union address; "I've approved fewer regulations in the first three years of my 
presidency than my Republican predecessor did in his." 

But a new report from the Heritage Foundation, "Red Tape Rising" shows just the opposite is true. 
This administration has been on a rule-making tear. 

Specifically, during the three years of the Obama administration, 106 new major regulations have been 
imposed at a price tag of more than $46 billion annually - and that's on top of nearly $11 billion in 
one-time implementation costs. 

How does this compare to the number of major regulations that were imposed under President Bush? 
It’s almost four times higher. And the cost? About five times higher. Something's "gotten out of 
balance," all right. With so many rules being laid on the backs of businesses both large and small, is it 
any surprise that job creation has been so slow for much of the latest economic recovery? 

In December, the National Federation of Independent Business asked small-business owners to name 
their single biggest problem. The No. 1 choice, named by 19 percent of those who responded, was 
"regulations and red tape." It came in ahead of "poor sales" (though it's easy to see how all these new 
rules depress sales). That's up from 1 5 percent a year ago. Clearly, the regulatory burden is getting 
heavier. 
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You can be sure that the weight of that burden is being shared. The costs of these regulations are 
passed on to consumers in the form of higher prices and limited product choices. Take the price 
controls that bureaucrats slapped last year on the fees that banks may charge to process debit-card 
transactions. They prompted banks to cancel many rewards programs and free services. They also led 
to higher fees on checking accounts and credit cards. 

Hardly an area of our lives goes untouched by regulation. The new rules for last year alone cover 
many consumer items, including refrigerators, freezers, clothes diyers, air conditioners and energy 
standards for fluorescent lights. There were new testing and labeling requirements for toys, limits on 
automotive emissions of "greenhouse gases," requirements for posting federal laboT rules and' more 
explicit warnings for cigarette packages. The list goes on. 

The main troublemaker? The 2010 Dodd-Frank financial regulation law. It alone is responsible for 12 
major rules - so far, that is. Hundreds more Dodd-Frank rules remain to be written. Then there are the 
rules still to come from Obamacare and the Environmental Protection Agency’s global- warming 
crusade. 

That’s why it’s crucial for Congress to take some common-scnsc steps now. It can start by requiring 
congressional approval of any new major regulations that agencies promulgate. Another why-haven’t- 
they- though t-of-it-sooner solution: requiring that all major regulations have an expiration (sunset) date. 

"This regulatory tide is not expected to ebb anytime soon," warns "Red Tape Rising." Let’s act now - 
before we’re all under water. 

Ed Feulner is president of the Heritage Foundation (keritage.org). 
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2011: The Year in Regulation Executive 
Summary 

Mon, 2012-01-02 15:20 | Economy & Regulation | Sam Batkins pj 
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Executive orders, congressional attempts to rescind rules, and a flood of novel rulemakings 
made 2011 the year of regulation. 

In 2010, the administration published 82,480 pages of regulations, passed two 
comprehensive legislative packages (the Affordable Care Act and Dodd-Frank), and 
scheduled to regulate greenhouse gases (GHG) for the first time in history. In 2011, the 
President attempted to preempt critics of his regulatory state when he signed Executive 
Order (EO) 13563, which reaffirmed many of the principles in President Clinton’s EO 
12866, and called for a retrospective analysis of “outdated, ineffective, insufficient, or 
excessively burdensome” regulations. He followed EO 13563 with EO 13579, a request 
that independent agencies conduct the same review. 

Agencies responded with a series of retrospective review plans pj. In 2011 , agencies 
finalized $187 million in deregulatory actions, and proposed more than $1.1 billion in 
rescissions. The largest regulatory measure, CMS's “Reform of Hospital and Critical 
Access,” could save $942 million and 9.6 million hours, but the action will not become final 
until 2012. 

These deregulatory measures, however, were dwarfed by the new regulations that the 
administration published this year. For proposed or final rules, the administration 
published $231.4 billion in regulatory burdens and 133 million paperwork burden hours. 
Assuming a 2,000 hour work year, it would take 66,730 employees just to file federal 
paperwork. 

In addition, more than 20.3 million of those hours had no associated cost estimate. Using 
the Bureau of Labor Statistics (BLS) mean hourly wage for federal “compliance officer” of 
$29.88, the unassociated labor costs of federal regulations actually total $608.41 million. 
Thus, the total published regulatory burden for 2011 is closer to $232 billion. 

Here is a snapshot of the most expensive regulations in 2011 : 
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CAFE Standards for Light-Duty Vehicles: 

Employee Rights Notification: 12 million 

$141.4 billion 


Utility MACT Rule: $10.9 billion 

Medicaid Eligibility Changes Under ACA: 


11.07 million 

Greenhouse Gas Standards for Trucks: 

Railroad Conductor Certification: 10.99 

$8.1 billion 

million 

Conservation Standards for Lamp Ballasts: 

Investment Advice Changes: 8.8 million 

$6.9 billion 


Federal School Lunch Standards: $6.8 

CHIP Annual Transparency Reporting: 7.99 

billion 

million 


Methodology: This year the Forum tracked approximately 7,000 proposed and final rules. 

For each entry in the Federal Register we determined if the regulation contained a private- 
sector cost, a burden on state or local governments, or paperwork reporting requirements. 
The Forum recorded those burdens in our database. For proposed rules that became final in 
2011, the Forum noted the total costs of the final rule and omitted any earlier burdens from 
the proposed rule. Generally, Federal Register entries contained only annualized costs but 
for larger regulatory overhauls where compliance takes several years, the Forum recorded 
total programmatic costs, if the agency provided those estimates. Occasionally, the Forum 
catalogued notable rulemakings under Dodd-Frank, the Patient Protection and Affordable 
Care Act (PPACA), and other impactful federal programs. The Forum recorded these rules 
even though they did not contain cost estimates or paperwork requirements. The 
methodology for the Dodd-Frank and PPACA databases is the same but some rulemakings 
date back to 2010. 


Source URL: http://americanactionforum.org/topic/2011-year-regulation-executive-summarv 
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Obama's Anti-Jobs Agenda 

Midyear regulatory reform report card doesn't look good 
By Clyde Wavne Crews 
September 02, 2011 

Originally published in The Washington Times 

Print I Email I Share 

Though President Obama is nowhere to be seen on ground- level job-creation efforts apart 
from the golf course, he did issue an early 2011 executive order to streamline the federal 
regulatory process by a fraction of a percent in advance of his still- unannounced jobs 
agenda. 

The president will present that jobs agenda to a joint congressional session, but meanwhile, 
bis policies - such as tolerating the National Labor Relations Board's dictating where a firm 
can build a plant - actively rip jobs away. 

Sadly, the primary job- planning happening now in the private sector is planning to cancel job 
creation and to de-employ. 

Mr. Obama's slate of yet more regulations is beyond merely alarming in this tense 
environment. The Federal Register already stands at more thBn 54,000 pages so far this 
year. 

Among new Incursions are the Environmental Protection Agency’s (EPA) Maximum 
Achievable Control Technology pollutant standards for fossil -fuel utilities, for cement plants 
and boilers like the ones factories and hospitals use. Other EPA standards await for ozone, 
for dust kicked up by farming and for power-plant coal ash. 

Far from a jobs agenda, Mr. Obama advances an explicit anti-jobs program, one totaling 
hundreds of billions of dollars in costs and hundreds of thousands in jobs lost and jobs that 
can never appear. On top of an orgy of rule-making, our government, as deliberate public 
policy, prohibits access to safe and efficient extraction of fossil fuels on land and offshore. 

The UnifiedAgendaofFederal Regulations is our snapshot of the regulatory pipeline, detailing 
proposed and final rules on which federal agencies expect to act, plus rules completed 
recently. 

From spring 2009 (Mr. Obama's first year) to this year's Unified Agenda, the total number of 
regulations in the pipeline rose 7 percent - from 3,989 to 4,257. Mr. Obama's ''modifying," 
"streamlining'' and "repeal* of regulations are not part of the picture, despite administration 
rhetoric. (See chart.) 

"Economically significant" rules in the pipeline - those the feds admit will cost at least $100 
million annually and the most ominous for Job creation - are up an inconceivable 27 percent 
since 2009, from 172 to 219. Of these, the ones recently completed or in final-rule phase are 
up from 87 bo 95. 
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How about rules impacting small businesses, the oft-noted engines of job creation? Those 
stood at 768 in the spring 2DC9 UnifiedAgcnda; now they're at 876, 14 percent higher during 
one of the worst recessions the country has faced. 

The EPA, long known as a regulatory leviathan and source of many horror stories before the 
new fear-fest noted above, increased its rules in the Agenda pipeline from 322 to 358 during 
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the past three years. 

Alarmingly, of the 358 rules anticipated from the EPA, 24 are considered "econo ml caily 
significant," compared to 19 before Mr. Obama streamlined regulation. These regulatory 
costs, of course, are off-budget charges that will come on top of the EPA’s annual 
appropriation from taxpayers, which will be about $9 billion this year. 

Of EPA rules impacting small business, those have grown from 86 to 93 during the 
three-year period. Rules affecting small business account for 26 percent of the EPA's Agenda 
entries. Of these 93 rules impacting small business, 14 are designated as "economically 
significant." 

Back in the early 1990s, the proportion of all regulations Impacting small business stood at 
14 percent of the total number of regulations. Today, 21 percent of rules impact small 
business - up 3 percent from 2009. Regulatory burdens shouldn't shift to those least able to 
bear them. 

As for the thousands of federal rules that don’t qualify as economically significant, it is 
anybody's guess how many may cost up to $99 million and thus escape the "significant" 
designation. Congress needs to assure that no significant portion of the regulatory 
enterprise escapes mandatory cost scrutiny. 

With that record, perhaps the president could have someone else deliver liis upcoming 
speech. It would have more credibility. 

Numerous reform proposals are on the table. Unfortunately, the immediate reality is torrents 
of new proposed rules, Including the Dodd-Frank financial tsunami and health care rules that 
haven't even hit the books yet. If the federal agencies could be made to un-rcgulate, to 
undo and to establish regulatory cost budgets as proficiently as they have regulated of late, 
real progress could be made. 
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But more important, because voters have no recourse against unelected bureaucrats in the 
regulatory fourth branch of government, which the Constitution somehow fails to mention, 
Congress must be made accountable for every dollar of regulatory costs. In particular, no 
economically significant regulation should take effect until Congress approves It. 

The Regulations From the Executive In Need of Scrutiny (REINS) Act would implement a 
version of this policy. Such rediscovery of representative democracy, not a jobs-agenda 
speech detached from reality, will help get the federal government's boot off the throat of 
American business. 
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